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(d) Custody procedures. Unless vol-
untary departure has been granted pur-
suant to subpart C of 8 CFR part 240, a 
determination will be made within 48 
hours of the arrest, except in the event 
of an emergency or other extraordinary 
circumstance in which case a deter-
mination will be made within an addi-
tional reasonable period of time, 
whether the alien will be continued in 
custody or released on bond or recog-
nizance and whether a notice to appear 
and warrant of arrest as prescribed in 8 
CFR parts 236 and 239 will be issued. 

[62 FR 10390, Mar. 6, 1997, as amended at 66 
FR 48335, Sept. 20, 2001]

§ 287.4 Subpoena. 
(a) Who may issue—(1) Criminal or civil 

investigations. All District Directors, 
Deputy District Directors, Chief Patrol 
Agents, Deputy Chief Patrol Agents, 
Assistant Chief Patrol Agents, Officers 
in Charge, Patrol Agents in Charge, As-
sistant District Directors, Investiga-
tions, Supervisory Criminal Investiga-
tors (Anti-Smuggling), Regional Direc-
tors, Office of Professional Responsi-
bility, Service Center Directors, Assist-
ant District Directors for Examina-
tions, the Deputy Executive Associate 
Commissioner for Detention and Re-
moval, and the Director of the Office of 
Juvenile Affairs, may issue a subpoena 
requiring the production of records and 
evidence for use in criminal or civil in-
vestigations. 

(2) Proceedings other than naturaliza-
tion proceedings—(i) Prior to commence-
ment of proceedings. All District Direc-
tors, Deputy District Directors, Chief 
Patrol Agents, Deputy Chief Patrol 
Agents, Officers-in-Charge, the Deputy 
Executive Associate Commissioner for 
Detention and Removal, and the Direc-
tor of the Office of Juvenile Affairs, 
may issue a subpoena requiring the at-
tendance of witnesses or the produc-
tion of documentary evidence, or both, 
for use in any proceeding under this 
chapter, other than under 8 CFR part 
355, or any application made ancillary 
to the proceeding. 

(ii) Subsequent to commencement of any 
proceeding. (A) In any proceeding under 
this chapter, other than under part 335 
of this chapter, and in any proceeding 
ancillary thereto, an immigration 
judge having jurisdiction over the mat-

ter may, upon his/her own volition or 
upon application of a trial attorney, 
the alien, or other party affected, issue 
subpoenas requiring the attendance of 
witnesses or for the production of 
books, papers and other documentary 
evidence, or both. 

(B) Application for subpoena. A party 
applying for a subpoena shall be re-
quired, as a condition precedent to its 
issuance, to state in writing or at the 
proceeding, what he/she expects to 
prove by such witnesses or documen-
tary evidence, and to show affirma-
tively that he/she has made diligent ef-
fort, without success, to produce the 
same. 

(C) Issuance of subpoena. Upon being 
satisfied that a witness will not appear 
and testify or produce documentary 
evidence and that the witness’ evidence 
is essential, the immigration judge 
shall issue a subpoena. 

(D) Appearance of witness. If the wit-
ness is at a distance of more than 100 
miles from the place of the proceeding, 
the subpoena shall provide for the wit-
nesses’ appearance at the Service office 
nearest to the witness to respond to 
oral or written interrogatories, unless 
the Service indicates that there is no 
objection to bringing the witness the 
distance required to enable him/her to 
testify in person. 

(b) Form of subpoena. All subpoenas 
shall be issued on Form I–138. 

(1) Criminal or civil investigations. The 
subpoena shall command the person or 
entity to which it is addressed to at-
tend and to give testimony at a time or 
place specified. A subpoena shall also 
command the person or entity to which 
it is addressed to produce the books, 
papers, or documents specified in the 
subpoena. A subpoena may direct the 
taking of a deposition before an officer 
of the Service. 

(2) Proceedings other than naturaliza-
tion proceedings. Every subpoena issued 
under the provisions of this section 
shall state the title of the proceeding 
and shall command the person to whom 
it is directed to attend and to give tes-
timony at a time and place specified. A 
subpoena shall also command the per-
son to whom it is directed to produce 
the books, papers, or documents speci-
fied in the subpoena. A subpoena may
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direct the making of a deposition be-
fore an officer of the Service. 

(c) Service. A subpoena issued under 
this section may be served by any per-
son, over 18 years of age not a party to 
the case, designated to make such serv-
ice by the District Director, Deputy 
District Director, Chief Patrol Agent, 
Deputy Chief Patrol Agent, Assistant 
Chief Patrol Agent, Patrol Agent in 
Charge, Officer-in-Charge, Assistant 
District Director, Investigations, Su-
pervisory Criminal Investigator (Anti-
Smuggling), Regional Director and the 
Office of Professional Responsibility, 
having administrative jurisdiction over 
the office in which the subpoena is 
issued. The Deputy Executive Asso-
ciate Commissioner for Detention and 
Removal and the Director of the Office 
of Juvenile Affairs shall also have the 
authority to make such designation. 
Service of the subpoena shall be made 
by delivering a copy thereof to the per-
son named therein and by tendering to 
him/her the fee for one day’s attend-
ance and the mileage allowed by law by 
the United States District Court for 
the district in which the testimony is 
to be taken. When the subpoena is 
issued on behalf of the Service, fee and 
mileage need not to be tendered at the 
time of service. A record of such serv-
ice shall be made and attached to the 
original copy of the subpoena. 

(d) Invoking aid of court. If a witness 
neglects or refuses to appear and tes-
tify as directed by the subpoena served 
upon him or her in accordance with the 
provisions of this section, the officer or 
immigration judge issuing the sub-
poena shall request the United States 
Attorney for the district in which the 
subpoena was issued to report such ne-
glect or refusal to the United States 
District Court and to request such 
court to issue an order requiring the 
witness to appear and testify and to 
produce the books, papers, or docu-
ments designated in the subpoena. 

[50 FR 30134, July 24, 1985; 50 FR 47205, Nov. 
15, 1985, as amended at 60 FR 56937, Nov. 13, 
1995; 62 FR 10390, Mar. 6, 1997; 67 FR 39260, 
June 7, 2002]

§ 287.5 Exercise of power by immigra-
tion officers. 

(a) Power and authority to interrogate 
and administer oaths. Any immigration 

officer as defined in § 103.1(q) of this 
chapter is hereby authorized and des-
ignated to exercise anywhere in or out-
side the United States the power con-
ferred by: 

(1) Section 287(a)(1) of the Act to in-
terrogate, without warrant, any alien 
or person believed to be an alien con-
cerning his or her right to be, or to re-
main, in the United States, and 

(2) Section 287(b) of the Act to admin-
ister oaths and to take and consider 
evidence concerning the privilege of 
any person to enter, reenter, pass 
through, or reside in the United States; 
or concerning any matter which is ma-
terial or relevant to the enforcement of 
the Act and the administration of the 
Immigration and Naturalization Serv-
ice. 

(b) Power and authority to patrol the 
border. The following immigration offi-
cers who have successfully completed 
basic immigration law enforcement 
training are hereby authorized and des-
ignated to exercise the power to patrol 
the border conferred by section 
287(a)(3) of the Act: 

(1) Border patrol agents, including 
aircraft pilots; 

(2) Special agents; 
(3) Immigration inspectors (seaport 

operations only); 
(4) Adjudications officers and depor-

tation officers when in the uniform of 
an immigration inspector and per-
forming inspections or supervising 
other immigration inspectors per-
forming inspections (seaport oper-
ations only); 

(5) Supervisory and managerial per-
sonnel who are responsible for super-
vising the activities of those officers 
listed in this paragraph; and 

(6) Immigration officers who need the 
authority to patrol the border under 
section 287(a)(3) of the Act in order to 
effectively accomplish their individual 
missions and who are designated, indi-
vidually or as a class, by the Commis-
sioner. 

(c) Power and authority to arrest—(1) 
Arrests of aliens under section 287(a)(2) of 
the Act for immigration violations. The 
following immigration officers who 
have successfully completed basic im-
migration law enforcement training 
are hereby authorized and designated 
to exercise the arrest power conferred
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