Immigration and Naturalization Service, Justice

to establish a material change in cir-
cumstances such that the release of the
alien would no longer pose a special
danger to the public under the stand-
ards of paragraph (f)(1) of this section.

(5) Review by the Service. If the Serv-
ice determines, upon consideration of
the evidence submitted by the alien
and other relevant evidence, that the
alien is not likely to commit future
acts of violence or that the Service will
be able to impose adequate conditions
of release so that the alien will not
pose a special danger to the public, the
Service shall release the alien from
custody pursuant to the procedures in
§241.13. If the Service determines that
continued detention is needed in order
to protect the public, the Service shall
provide a written notice to the alien
stating the basis for the Service’s de-
termination, and provide a copy of the
evidence relied upon by the Service.
The notice shall also advise the alien of
the right to move to set aside the prior
review proceedings under this section.

(6) Motion to set aside determination in
prior review proceedings. If the Service
denies the alien’s request for release
from custody, the alien may file a mo-
tion with the Immigration Court that
had jurisdiction over the merits hear-
ing to set aside the determination in
the prior review proceedings under this
section. The immigration judge shall
consider any evidence submitted by the
alien or relied upon by the Service and
shall provide an opportunity for the
Service to respond to the motion.

(i) If the immigration judge deter-
mines that the alien has provided good
reason to believe that, because of a ma-
terial change in circumstances, releas-
ing the alien would no longer pose a
special danger to the public under the
standards of paragraph (f)(1) of this
section, the immigration judge shall
set aside the determination in the prior
review proceedings under this section
and schedule a new merits hearing as
provided in paragraph (i) of this sec-
tion.

(ii) Unless the immigration judge de-
termines that the alien has satisfied
the requirements under paragraph
(k)(6)(1) of this section, the immigra-
tion judge shall deny the motion. Nei-
ther the immigration judge nor the
Board may sua sponte set aside a deter-

§241.22

mination in prior review proceedings.
Notwithstanding 8 CFR 3.23 or 3.2 (mo-
tions to reopen), the provisions set
forth in this paragraph (k) shall be the
only vehicle for seeking review based
on material changed circumstances.

(iii) The alien may appeal an adverse
decision to the Board in accordance
with §3.38 of this chapter. The Notice
of Appeal should state clearly and con-
spicuously that this is an appeal of a
denial of a motion to set aside a prior
determination in review proceedings
under this section.

[66 FR 56979, Nov. 14, 2001]

§241.15 Information regarding detain-
ees.
Disclosure of information relating to
detainees shall be governed by the pro-
visions of §236.6 of this chapter.

[67 FR 19511, Apr. 22, 2002]

§§241.16-241.19 [Reserved]

Subpart B—Deportation of Ex-
cluded Aliens (for Hearings
Commenced Prior to April 1,
1997)

§241.20 Proceedings commenced prior
to April 1, 1997.

Subpart B of 8 CFR part 241 applies
to exclusion proceedings commenced
prior to April 1, 1997. All references to
the Act contained in this subpart are
references to the Act in effect prior to
April 1, 1997.

§241.21 Stay of deportation of ex-
cluded alien.

The district director in charge of the
port of arrival may stay the immediate
deportation of an excluded alien pursu-
ant to sections 237 (a) and (d) of the
Act under such conditions as he or she
may prescribe.

§241.22 Notice to surrender for depor-
tation.

An alien who has been finally ex-
cluded pursuant to 8 CFR part 240, sub-
part D may at any time surrender him-
self or herself to the custody of the
Service and shall surrender to such
custody upon notice in writing of the
time and place for his or her surrender.
The Service may take the alien into
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