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Form EOIR-26, Notice of Appeal, and
advised of the provisions of §240.53. A
printed copy of the oral decision shall
be furnished at the request of the re-
spondent or the Service counsel.

(c) Summary decision. When the immi-
gration judge renders a summary deci-
sion as provided in §240.51(b), he or she
shall serve a copy thereof upon the re-
spondent at the conclusion of the hear-
ing. Unless appeal from the decision is
waived, the respondent shall be fur-
nished with Form EOIR-26, Notice of
Appeal, and advised of the provisions of
§240.54.

§240.52 Finality of order.

The decision of the immigration
judge shall become final in accordance
with §3.39 of this chapter.

§240.53 Appeals.

(a) Pursuant to 8 CFR part 3, an ap-
peal shall lie from a decision of an im-
migration judge to the Board, except
that no appeal shall lie from an order
of deportation entered in absentia. The
procedures regarding the filing of a
Form EOIR-26, Notice of Appeal, fees,
and briefs are set forth in §§3.3, 3.31,
and 3.38 of this chapter. An appeal shall
be filed within 30 calendar days after
the mailing of a written decision, the
stating of an oral decision, or the serv-
ice of a summary decision. The filing
date is defined as the date of receipt of
the Notice of Appeal by the Board. The
reasons for the appeal shall be stated
in the Form EOIR-26, Notice of Appeal,
in accordance with the provisions of
§3.3(b) of this chapter. Failure to do so
may constitute a ground for dismissal
of the appeal by the Board pursuant to
§3.1(d)(2) of this chapter.

(b) Prohibited appeals; legalization or
applications. An alien respondent de-
fined in §245a.2(c)(6) or (7) of this chap-
ter who fails to file an application for
adjustment of status to that of a tem-
porary resident within the prescribed
period(s), and who is thereafter found
to be deportable by decision of an im-
migration judge, shall not be permitted
to appeal the finding of deportability
based solely on refusal by the immigra-
tion judge to entertain such an applica-
tion in deportation proceedings.

[62 FR 10367, Mar. 6, 1997, as amended at 66
FR 6446, Jan. 22, 2001]

§240.57
§240.54 [Reserved]

Subpart F—Suspension of Depor-
tation and Voluntary Depar-
ture (for Proceedings Com-
menced Prior to April 1, 1997)

§240.55 Proceedings commenced prior
to April 1, 1997.

Subpart F of 8 CFR part 240 applies
to deportation proceedings commenced
prior to April 1, 1997. A deportation
proceeding is commenced by the filing
of Form I-221 (Order to Show Cause)
with the Immigration Court, and an
alien is considered to be in deportation
proceedings only upon such filing, ex-
cept in the case of an alien admitted to
the United States under the provisions
of section 217 of the Act. All references
to the Act contained in this subpart
are references to the Act in effect prior
to April 1, 1997.

§240.56 Application.

Notwithstanding any other provision
of this chapter, an alien who is deport-
able because of a conviction on or after
November 18, 1988, for an aggravated
felony as defined in section 101(a)(43) of
the Act, shall not be eligible for vol-
untary departure as prescribed in 8
CFR part 240 and section 244 of the Act.
Pursuant to subpart F of this part and
section 244 of the Act, an immigration
judge may authorize the suspension of
an alien’s deportation; or, if the alien
establishes that he or she is willing and
has the immediate means with which
to depart promptly from the United
States, an immigration judge may au-
thorize the alien to depart voluntarily
from the United States in lieu of depor-
tation within such time as may be
specified by the immigration judge
when first authorizing voluntary de-
parture, and under such conditions as
the district director shall direct. An
application for suspension of deporta-
tion shall be made on Form EOIR-40.

§240.57

Authority to reinstate or extend the
time within which to depart volun-
tarily specified initially by an immi-
gration judge or the Board is within
the sole jurisdiction of the district di-
rector, except that an immigration

Extension of time to depart.
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§240.58

judge or the Board may reinstate vol-
untary departure in a deportation pro-
ceeding that has been reopened for a
purpose other than solely making an
application for voluntary departure. A
request by an alien for reinstatement
or an extension of time within which to
depart voluntarily shall be filed with
the district director having jurisdic-
tion over the alien’s place of residence.
Written notice of the district director’s
decision shall be served upon the alien
and no appeal may be taken therefrom.

§240.58 Extreme hardship.

(a) To be eligible for suspension of
deportation under former section
244(a)(1) of the Act, as in effect prior to
April 1, 1997, the alien must meet the
requirements set forth in the Act,
which include a showing that deporta-
tion would result in extreme hardship
to the alien or to the alien’s spouse,
parent, or child, who is a citizen of the
United States, or an alien lawfully ad-
mitted for permanent residence. Ex-
treme hardship is evaluated on a case-
by-case basis, taking into account the
particular facts and circumstances of
each case. Applicants are encouraged
to cite and document all applicable fac-
tors in their applications, as the pres-
ence or absence of any one factor may
not be determinative in evaluating ex-
treme hardship. Adjudicators should
weigh all relevant factors presented
and consider them in light of the total-
ity of the circumstances, but are not
required to offer an independent anal-
ysis of each listed factor when ren-
dering a decision. Evidence of an ex-
tended stay in the United States with-
out fear of deportation and with the
benefit of work authorization, when
present in a particular case, shall be
considered relevant to the determina-
tion of whether deportation will result
in extreme hardship.

(b) To establish extreme hardship, an
applicant must demonstrate that de-
portation would result in a degree of
hardship beyond that typically associ-
ated with deportation. Factors that
may be considered in evaluating
whether deportation would result in
extreme hardship to the alien or to the
alien’s qualified relative include, but
are not limited to, the following:

8 CFR Ch. | (1-1-03 Edition)

(1) The age of the alien, both at the
time of entry to the United States and
at the time of application for suspen-
sion of deportation;

(2) The age, number, and immigra-
tion status of the alien’s children and
their ability to speak the native lan-
guage and to adjust to life in the coun-
try of return;

(3) The health condition of the alien
or the alien’s children, spouse, or par-
ents and the availability of any re-
quired medical treatment in the coun-
try to which the alien would be re-
turned;

(4) The alien’s ability to obtain em-
ployment in the country to which the
alien would be returned;

(6) The length of residence in the
United States;

(6) The existence of other family
members who are or will be legally re-
siding in the United States;

(7) The financial impact of the alien’s
departure;

(8) The impact of a disruption of edu-
cational opportunities;

(9) The psychological impact of the
alien’s deportation;

(10) The current political and eco-
nomic conditions in the country to
which the alien would be returned;

(11) Family and other ties to the
country to which the alien would be re-
turned;

(12) Contributions to and ties to a
community in the United States, in-
cluding the degree of integration into
society;

(13) Immigration history, including
authorized residence in the United
States; and

(14) The availability of other means
of adjusting to permanent resident sta-
tus.

(c) For cases raised under section
244(a)(3) of the Act, the following fac-
tors should be considered in addition
to, or in lieu of, the factors listed in
paragraph (b) of this section.

(1) The nature and extent of the
physical or psychological consequences
of abuse;

(2) The impact of loss of access to the
United States courts and criminal jus-
tice system (including, but not limited
to, the ability to obtain and enforce or-
ders of protection, criminal investiga-
tions and prosecutions, and family law

506



