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(10) The applicant and his or her
spouse may be interviewed by an immi-
gration officer in connection with the
application and consultation may be
had with the Director, United States
Information Agency and the sponsor of
any exchange program in which the ap-
plicant has been a participant.

(11) The applicant shall be notified of
the decision, and if the application is
denied, of the reasons therefor and of
the right of appeal in accordance with
the provisions of part 103 of this chap-
ter. However, no appeal shall lie from
the denial of an application for lack of
a favorable recommendation from the
Secretary of State. When an interested
United States Government agency re-
quests a waiver of the two-year for-
eign-residence requirement and the Di-
rector, United States Information
Agency had made a favorable rec-
ommendation, the interested agency
shall be notified of the decision on its
request and, if the request is denied, of
the reasons thereof, and of the right of
appeal. If the foreign country of the
alien’s nationality or last residence has
furnished statement in writing that it
has no objection to his/her being grant-
ed a waiver of the foreign residence re-
quirement and the Director, United
States Information Agency has made a
favorable recommendation, the Direc-
tor shall be notified of the decision
and, if the foreign residence require-
ment is not waived, of the reasons
therefor and of the foregoing right of
appeal. However, this ‘‘no objection”
provision is not applicable to the ex-
change visitor admitted to the United
States on or after January 10, 1977 to
receive graduate medical education or
training, or who acquired such status
on or after that date for such purpose;
except that the alien who commenced a
program before January 10, 1977 and
who was readmitted to the TUnited
States on or after that date to con-
tinue participation in the same pro-
gram, is eligible for the ‘‘no objection”
waiver.

(Secs. 103, 203, 212 of the Immigration and
Nationality Act, as amended by secs. 4, 5, 18
of Pub. L. 97-116, 95 Stat. 1611, 1620, (8 U.S.C.
1103, 1153, 1182)

[29 FR 12584, Sept. 4, 1964, as amended at 66
FR 42593, Aug. 14, 2001]
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EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §212.7, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

EFFECTIVE DATE NOTE: At 67 FR 78678, Dec.
26, 2002, §212.7 was amended by adding para-
graph (d), effective Jan. 27, 2003. For the con-
venience of the user, the added text is set
forth as follows:

§212.7 Waiver of certain grounds of inad-
missibility.

* * * * *

(d) Criminal grounds of inadmissibility involv-
ing violent or dangerous crimes. The Attorney
General, in general, will not favorably exer-
cise discretion under section 212(h)(2) of the
Act (8 U.S.C. 1182(h)(2)) to consent to an ap-
plication or reapplication for a visa, or ad-
mission to the United States, or adjustment
of status, with respect to immigrant aliens
who are inadmissible under section 212(a)(2)
of the Act in cases involving violent or dan-
gerous crimes, except in extraordinary cir-
cumstances, such as those involving national
security or foreign policy considerations, or
cases in which an alien clearly demonstrates
that the denial of the application for adjust-
ment of status or an immigrant visa or ad-
mission as an immigrant would result in ex-
ceptional and extremely unusual hardship.
Moreover, depending on the gravity of the
alien’s underlying criminal offense, a show-
ing of extraordinary circumstances might
still be insufficient to warrant a favorable
exercise of discretion under section 212(h)(2)
of the Act.

§212.8 Certification
section 212(a)(14).

(a) General. The certification require-
ment of section 212(a)(14) of the Act ap-
plies to aliens seeking admission to the
United States or adjustment of status
under section 245 of the Act for the
purpose of performing skilled or un-
skilled labor, who are preference immi-
grants as described in section 203(a) (3)
or (6) of the Act, or who are non-
preference immigrants as described in
section 203(a)(8). The certification re-
quirement shall not be applicable to a
nonpreference applicant for admission
to the United States or to a non-
preference applicant for adjustment of
status under section 245 who estab-
lishes that he will not perform skilled
or unskilled labor. A native of the
Western Hemisphere who established a
priority date with a consular officer
prior to January 1, 1977 and who was

requirement of
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found to be entitled to an exemption
from the labor certification require-
ment of section 212(a)(14) of the Act
under the law in effect prior to Janu-
ary 1, 1977 as the parent, spouse or
child of a United States citizen or law-
ful permanent resident alien shall con-
tinue to be exempt from that require-
ment for so long as the relationship
upon which the exemption is based con-
tinues to exist.

(b) Aliens not required to obtain labor
certifications. The following persons are
not considered to be within the pur-
view of section 212(a)(14) of the Act and
do not require a labor certification: (1)
A member of the Armed Forces of the
United States; (2) a spouse or child ac-
companying or following to join his
spouse or parent who either has a labor
certification or is a nondependent alien
who does not require such a certifi-
cation; (3) a female alien who intends
to marry a citizen or alien lawful per-
manent resident of the United States,
who establishes satisfactorily that she
does not intend to seek employment in
the United States and whose fiance has
guaranteed her support; (4) an alien
who establishes on Form I-526 that he
has invested, or is actively in the proc-
ess of investing, capital totaling at
least $40,000 in an enterprise in the
United States of which he will be a
principal manager and that the enter-
prise will employ a person or persons in
the United States of which he will be a
principal manager and that the enter-
prise will employ a person or persons in
the TUnited States who are United
States citizens or aliens lawfully ad-
mitted for permnanent residence, ex-
clusive of the alien, his spouse and
children. A copy of a document sub-
mitted in support of Form 1-526 may be
accepted though unaccompanied by the
original, if the copy bears a certifi-
cation by an attorney, typed or rubber-
stamped in the language set forth in
§204.2(j) of this chapter. However, the
original document shall be submitted,
if submittal is requested by the Serv-
ice.

[31 FR 10021, July 23, 1966; 31 FR 10355, Aug.
22, 1966, as amended at 3¢ FR 5326, Mar. 18,
1969; 38 FR 31166, Nov. 12, 1973; 41 FR 37566,
Sept. 7, 1976; 41 FR 55850, Dec. 23, 1976; 47 FR
44990, Oct. 13, 1982; 48 FR 19157, Apr. 28, 1983]

§212.11

§212.9 Applicability of section
212(a)(32) to certain derivative
third and sixth preference and non-
preference immigrants.

A derivative beneficiary who is the
spouse or child of a qualified third or
sixth preference or nonpreference im-
migrant and who is also a graduate of
a medical school as defined by section
101(a)(41) of the Act is not considered
to be an alien who is coming to the
United States principally to perform
services as a member of the medical
profession. Therefore, a derivative
third or sixth preference or non-
preference immigrant under section
203(a)(8) of the Act, who is also a grad-
uate of a medical school, is eligible for
an immigrant visa or for adjustment of
status under section 245 of the Act,
whether or not such derivative immi-
grant has passed Parts I and II of the
National Board of Medical Examiners
Examination or equivalent examina-
tion.

(Secs. 103, 203(a)(8), and 212(a)(32), 8 U.S.C
1103, 1153(a)(8), and 1182(a)(32))

[45 FR 63836, Sept. 26, 1980]

§212.10 Section 212(k) waiver.

Any applicant for admission who is
in possession of an immigrant visa, and
who is excludable under sections
212(a)(14), (20), or (21) of the Act, may
apply to the district director at the
port of entry for a waiver under section
212(k) of the Act. If the application for
waiver is denied by the district direc-
tor, the application may be renewed in
exclusion proceedings before an immi-
gration judge as provided in part 236 of
this chapter.

(Secs. 103, 203, 212 of the Immigration and
Nationality Act, as amended by secs. 4, 5, 18
of Pub. L. 97-116, 95 Stat. 1611, 1620, (8 U.S.C.
1103, 1153, 1182)

[47 FR 44236, Oct. 7, 1982]

§212.11 Controlled substance convic-
tions.

In determining the admissibility of
an alien who has been convicted of a
violation of any law or regulation of a
State, the United States, or a foreign
country relating to a controlled sub-
stance, the term controlled substance as
used in section 212(a)(23) of the Act,
shall mean the same as that referenced
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