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status terminates upon entry of a final 
administrative order of exclusion or 
deportation. 

(q) The term arriving alien means an 
applicant for admission coming or at-
tempting to come into the United 
States at a port-of-entry, or an alien 
seeking transit through the United 
States at a port-of-entry, or an alien 
interdicted in international or United 
States waters and brought into the 
United States by any means, whether 
or not to a designated port-of-entry, 
and regardless of the means of trans-
port. An arriving alien remains such 
even if paroled pursuant to section 
212(d)(5) of the Act, except that an 
alien who was paroled before April 1, 
1997, or an alien who was granted ad-
vance parole which the alien applied 
for and obtained in the United States 
prior to the alien’s departure from and 
return to the United States, shall not 
be considered an arriving alien for pur-
poses of section 235(b)(1)(A)(i) of the 
Act. 

(r) The term respondent means a per-
son named in a Notice to Appear issued 
in accordance with section 239(a) of the 
Act, or in an Order to Show Cause 
issued in accordance with § 242.1 of this 
chapter as it existed prior to April 1, 
1997. 

(s) The term Service counsel means 
any immigration officer assigned to 
represent the Service in any proceeding 
before an immigration judge or the 
Board of Immigration Appeals. 

(t) The term aggravated felony means 
a crime (or a conspiracy or attempt to 
commit a crime) described in section 
101(a)(43) of the Act. This definition is 
applicable to any proceeding, applica-
tion, custody determination, or adju-
dication pending on or after September 
30, 1996, but shall apply under section 
276(b) of the Act only to violations of 
section 276(a) of the Act occurring on 
or after that date. 

[23 FR 9115, Nov. 26, 1958, as amended at 30 
FR 14772, Nov. 30, 1965; 34 FR 12213, July 24, 
1969; 38 FR 8590, Apr. 4, 1973; 40 FR 23271, May 
29, 1975; 48 FR 8039, Feb. 25, 1983, 52 FR 2936, 
Jan. 29, 1987; 53 FR 30016, Aug. 10, 1988; 61 FR 
18904, Apr. 29, 1996; 62 FR 10330, Mar. 6, 1997; 
63 FR 19383, Apr. 20, 1998]

PART 2—AUTHORITY OF THE 
COMMISSIONER

AUTHORITY: 28 U.S.C. 509, 510; 5 U.S.C. 301; 
8 U.S.C. 1103.

§ 2.1 Authority of the Commissioner. 

(a) Without divesting the Attorney 
General of any of his powers, privi-
leges, or duties under the immigration 
and naturalization laws, and except as 
to the Executive Office, the Board, the 
Office of the Chief Special Inquiry Offi-
cer, and Special Inquiry Officers, there 
is delegated to the Commissioner the 
authority of the Attorney General to 
direct the administration of the Serv-
ice and to enforce the Act and all other 
laws relating to the immigration and 
naturalization of aliens. The Commis-
sioner may issue regulations as deemed 
necessary or appropriate for the exer-
cise of any authority delegated to him 
by the Attorney General, and may re-
delegate any such authority to any 
other officer or employee of the Serv-
ice. 

(b) The Commissioner, pursuant to 28 
CFR 65.84(a), may execute written con-
tingency agreements with State or 
local law enforcement agencies regard-
ing assistance under section 103(a)(8) of 
the Act, 8 U.S.C. 1103(a)(8), which may 
be activated in the event that the At-
torney General determines that such 
assistance is required during a period 
of a declared mass influx of aliens, as 
provided in 28 CFR 65.83(d). Such con-
tingency agreements shall not author-
ize State or local law enforcement offi-
cers to perform any functions of Serv-
ice officers or employees pursuant to 
the provisions of section 103(a)(8) of the 
Act until the Attorney General de-
clares that a mass influx of aliens is 
imminent or occurring and specifically 
authorizes such performance. The 
boundaries of the geographic area of 
the mass influx of aliens shall be de-
fined by the Attorney General. In addi-
tion, the Attorney General will define 
the inclusive time period of a mass in-
flux of aliens by declaring the begin-
ning and the end of such an event pur-
suant to 28 CFR 65.83(d). Based on 
evolving developments in the scope of
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the event, the Commissioner is author-
ized to amend and redefine by new defi-
nition, as necessary, the geographic 
area defined by the Attorney General 
to expand or decrease the boundaries. 
This authority shall not be further del-
egated. 

[48 FR 8039, Feb. 25, 1983, as amended at 67 
FR 48359, July 24, 2002]

PART 3—EXECUTIVE OFFICE FOR 
IMMIGRATION REVIEW

Sec.
3.0 Executive Office for Immigration Re-

view.

Subpart A—Board of Immigration Appeals

3.1 Organization, jurisdiction, and powers of 
the Board of Immigration Appeals. 

3.2 Reopening or reconsideration before the 
Board of Immigration Appeals. 

3.3 Notice of appeal. 
3.4 Withdrawal of appeal. 
3.5 Forwarding of record on appeal. 
3.6 Stay of execution of decision. 
3.7 Notice of certification. 
3.8 Fees.

Subpart B—Immigration Court

3.9 Chief Immigration Judge. 
3.10 Immigration Judges. 
3.11 Administrative control Immigration 

Courts.

Subpart C—Immigration Court—Rules of 
Procedure

3.12 Scope of rules. 
3.13 Definitions. 
3.14 Jurisdiction and commencement of pro-

ceedings 
3.15 Contents of the order to show cause and 

notice to appear and notification of 
change of address. 

3.16 Representation. 
3.17 Appearances. 
3.18 Scheduling of cases. 
3.19 Custody/bond. 
3.20 Change of venue. 
3.21 Pre-hearing conferences and statement. 
3.22 Interpreters. 
3.23 Reopening or reconsideration before 

the Immigration Court. 
3.24 Fees pertaining to matters within the 

jurisdiction of the Immigration Judge. 
3.25 Form of the proceeding. 
3.26 In absentia hearings. 
3.27 Public access to hearings. 
3.28 Recording equipment. 
3.29 Continuances. 
3.30 Additional charges in deportation or re-

moval hearings. 

3.31 Filing documents and applications. 
3.32 Service and size of documents. 
3.33 Translation of documents. 
3.34 Testimony. 
3.35 Depositions and subpoenas. 
3.36 Record of proceeding. 
3.37 Decisions. 
3.38 Appeals. 
3.39 Finality of decision. 
3.40 Local operating procedures. 
3.41 Evidence of criminal conviction. 
3.42 Review of credible fear determination. 
3.43 Motion to reopen for suspension of de-

portation and cancellation of removal 
pursuant to section 203(c) of the Nica-
raguan Adjustment and Central Amer-
ican Relief Act (NACARA). 

3.44 Motion to reopen to apply for section 
212(c) relief for certain aliens in deporta-
tion proceedings before April 24, 1996. 

3.46 Protective orders, sealed submissions 
in Immigration Courts.

Subpart D [Reserved]

Subpart E—List of Free Legal Services 
Providers

3.61 List. 
3.62 Qualifications. 
3.63 Applications. 
3.64 Approval and denial of applications. 
3.65 Removal of an organization or attorney 

from list.

Subpart F [Reserved]

Subpart G—Professional Conduct for 
Practitioners—Rules and Procedures

3.101 General provisions. 
3.102 Grounds. 
3.103 Immediate suspension and summary 

disciplinary proceedings; duty of practi-
tioner to notify EOIR of correction or 
discipline. 

3.104 Filing of complaints; preliminary in-
quiries; resolutions; referral of com-
plaints. 

3.105 Notice of Intent to Discipline. 
3.106 Hearing and disposition. 
3.107 Reinstatement after expulsion or sus-

pension. 
3.108 Confidentiality. 
3.109 Discipline of government attorneys.

AUTHORITY: 5 U.S.C. 301; 8 U.S.C. 1101 note, 
1103, 1252 note, 1252b, 1324b, 1362; 28 U.S.C. 509, 
510, 1746; sec. 2 Reorg. Plan No. 2 of 1950; 3 
CFR, 1949–1953 Comp., p. 1002; section 203 of 
Pub. L. 105–100, 111 Stat. 2196–200; sections 
1506 and 1510 of Pub. L. 106–386, 114 Stat. 1527–
29, 1531–32; section 1505 of Pub. L. 106–554, 114 
Stat. 2763A–326 to –328.
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