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(h) For the Federal-aid highway pro-
gram: 

(1) Each State must have procedures 
approved by the FHWA to carry out a 
public involvement/public hearing pro-
gram pursuant to 23 U.S.C. 128 and 40 
CFR parts 1500 through 1508. 

(2) State public involvement/public 
hearing procedures must provide for: 

(i) Coordination of public involve-
ment activities and public hearings 
with the entire NEPA process. 

(ii) Early and continuing opportuni-
ties during project development for the 
public to be involved in the identifica-
tion of social, economic, and environ-
mental impacts, as well as impacts as-
sociated with relocation of individuals, 
groups, or institutions. 

(iii) One or more public hearings or 
the opportunity for hearing(s) to be 
held by the State highway agency at a 
convenient time and place for any Fed-
eral-aid project which requires signifi-
cant amounts of right-of-way, substan-
tially changes the layout or functions 
of connecting roadways or of the facil-
ity being improved, has a substantial 
adverse impact on abutting property, 
otherwise has a significant social, eco-
nomic, environmental or other effect, 
or for which the FHWA determines 
that a public hearing is in the public 
interest. 

(iv) Reasonable notice to the public 
of either a public hearing or the oppor-
tunity for a public hearing. Such no-
tice will indicate the availability of ex-
planatory information. The notice 
shall also provide information required 
to comply with public involvement re-
quirements of other laws, Executive or-
ders, and regulations. 

(v) Explanation at the public hearing 
of the following information, as appro-
priate: 

(A) The project’s purpose, need, and 
consistency with the goals and objec-
tives of any local urban planning, 

(B) The project’s alternatives, and 
major design features, 

(C) The social, economic, environ-
mental, and other impacts of the 
project, 

(D) The relocation assistance pro-
gram and the right-of-way acquisition 
process. 

(E) The State highway agency’s pro-
cedures for receiving both oral and 
written statements from the public. 

(vi) Submission to the FHWA of a 
transcript of each public hearing and a 
certification that a required hearing or 
hearing opportunity was offered. The 
transcript will be accompanied by cop-
ies of all written statements from the 
public, both submitted at the public 
hearing or during an announced period 
after the public hearing. 

(3) Based on the reevaluation of 
project environmental documents re-
quired by § 771.129, the FHWA and the 
State highway agency will determine 
whether changes in the project or new 
information warrant additional public 
involvement. 

(4) Approvals or acceptances of public 
involvement/public hearing procedures 
prior to the publication date of this 
regulation remain valid. 

(i) Applicants for capital assistance 
in the UMTA program achieve public 
participation on proposed projects by 
holding public hearings and seeking 
input from the public through the 
scoping process for environmental doc-
uments. For projects requiring EISs, a 
public hearing will be held during the 
circulation period of the draft EIS. For 
all other projects, an opportunity for 
public hearings will be afforded with 
adequate prior notice pursuant to 49 
U.S.C. 1602(d), 1604(i), 1607a(f) and 
1607a–1(d), and such hearings will be 
held when anyone with a significant so-
cial, economic, or environmental inter-
est in the matter requests it. Any hear-
ing on the action must be coordinated 
with the NEPA process to the fullest 
extent possible. 

(j) Information on the UMTA envi-
ronmental process may be obtained 
from: Director, Office of Planning As-
sistance, Urban Mass Transportation 
Administration, Washington, DC 20590. 
Information on the FHWA environ-
mental process may be obtained from: 
Director, Office of Environmental Pol-
icy, Federal Highway Administration, 
Washington, DC 20590.

§ 771.113 Timing of Administration ac-
tivities. 

(a) The Administration in coopera-
tion with the applicant will perform 
the work necessary to complete a 
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FONSI or an EIS and comply with 
other related environmental laws and 
regulations to the maximum extent 
possible during the NEPA process. This 
work includes environmental studies, 
related engineering studies, agency co-
ordination and public involvement. 
However, final design activities, prop-
erty acquisition (with the exception of 
hardship and protective buying, as de-
fined in § 771.117(d)), purchase of con-
struction materials or rolling stock, or 
project construction shall not proceed 
until the following have been com-
pleted: 

(1)(i) The action has been classified 
as a categorical exclusion (CE), or 

(ii) A FONSI has been approved, or 
(iii) A final EIS has been approved 

and available for the prescribed period 
of time and a record of decision has 
been signed; 

(2) For actions proposed for FHWA 
funding, the FHWA Division Adminis-
trator has received and accepted the 
certifications and any required public 
hearing transcripts required by 23 
U.S.C. 128; 

(3) For activities proposed for FHWA 
funding, the programming require-
ments of 23 CFR part 450, subpart B, 
and 23 CFR part 630, subpart A, have 
been met. 

(b) For FHWA, the completion of the 
requirements set forth in paragraphs 
(a)(1) and (2) of this section is consid-
ered acceptance of the general project 
location and concepts described in the 
environmental document unless other-
wise specified by the approving official. 
However, such approval does not com-
mit the Administration to approve any 
future grant request to fund the pre-
ferred alternative. 

(c) Letters of Intent issued under the 
authority of section 3(a)(4) of the UMT 
Act are used by UMTA to indicate an 
intention to obligate future funds for 
multi-year capital transit projects. 
Letters of Intent will not be issued by 
UMTA until the NEPA process is com-
pleted. 

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 
5, 1988]

§ 771.115 Classes of actions. 

There are three classes of actions 
which prescribe the level of docu-

mentation required in the NEPA proc-
ess. 

(a) Class I (EISs). Actions that signifi-
cantly affect the environment require 
an EIS (40 CFR 1508.27). The following 
are examples of actions that normally 
required an EIS: 

(1) A new controlled access freeway. 
(2) A highway project of four or more 

lanes on a new location. 
(3) New construction or extension of 

fixed rail transit facilities (e.g., rapid 
rail, light rail, commuter rail, auto-
mated guideway transit). 

(4) New construction or extension of 
a separate roadway for buses or high 
occupancy vehicles not located within 
an existing highway facility. 

(b) Class II (CEs). Actions that do not 
individually or cumulative have a sig-
nificant environmental effect are ex-
cluded from the requirement to prepare 
an EA or EIS. A specific list of CEs 
normally not requiring NEPA docu-
mentation is set forth in § 771.117(c). 
When appropriately documented, addi-
tional projects may also qualify as CEs 
pursuant to § 771.117(d). 

(c) Class III (EAs). Actions in which 
the significance of the environmental 
impact is not clearly estabilished. All 
actions that are not Class I or II are 
Class III. All actions in this class re-
quire the preparation of an EA to de-
termine the appropriate environmental 
document required.

§ 771.117 Categorical exclusions. 
(a) Categorical exclusions (CEs) are 

actions which meet the definition con-
tained in 40 CFR 1508.4, and, based on 
past experience with similar actions, 
do not involve significnt environ-
mental impacts. They are actions 
which: do not induce significant im-
pacts to planned growth or land use for 
the area; do not require the relocation 
of significant numbers of people; do not 
have a significant impact on any nat-
ural, cultural, recreational, historic or 
other resource; do not involve signifi-
cant air, noise, or water quality im-
pacts; do not have significant impacts 
on travel patterns; or do not otherwise, 
either individually or cumulatively, 
have any significant environmental 
impacts. 

(b) Any action which normally would 
be classified as a CE but could involve 
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