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§710.509 Functional replacement of
real property in public ownership.

(a) General. When publicly owned real
property, including land and/or facili-
ties, is to be acquired for a Federal-aid
highway project, in lieu of paying the
fair market value for the real property,
the State may provide compensation
by functionally replacing the publicly
owned real property with another facil-
ity which will provide equivalent util-
ity.

(b) Federal participation. Federal-aid
funds may participate in functional re-
placement costs only if:

(1) Functional replacement is per-
mitted under State law and the STD
elects to provide it.

(2) The property in question is in
public ownership and use.

(3) The replacement facility will be
in public ownership and will continue
the public use function of the acquired
facility.

(4) The State has informed the agen-
cy owning the property of its right to
an estimate of just compensation based
on an appraisal of fair market value
and of the option to choose either just
compensation or functional replace-
ment.

(5) The FHWA concurs in the STD de-
termination that functional replace-
ment is in the public interest.

(6) The real property is not owned by
a utility or railroad.

(c) Federal land transfers. Use of this
section for functional replacement of
real property in Federal ownership
shall be in accordance with Federal
land transfer provisions in subpart F of
this part.

(d) Limits upon participation. Federal-
aid participation in the costs of func-
tional replacement are limited to costs
which are actually incurred in the re-
placement of the acquired land and/or
facility and are:

(1) Costs for facilities which do not
represent increases in capacity or bet-
terments, except for those necessary to
replace utilities, to meet legal, regu-
latory, or similar requirements, or to
meet reasonable prevailing standards;
and

(2) Costs for land to provide a site for
the replacement facility.

(e) Procedures. When a State deter-
mines that payments providing for
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functional replacement of public facili-
ties are allowable under State law, the
State will incorporate within the
State’s ROW operating manual full
procedures covering review and over-
sight that will be applied to such cases.

§710.511 Transportation enhance-

ments.

(a) General. Section 133(b) (8) of title
23 of the United States Code authorizes
the expenditure of surface transpor-
tation funds for transportation en-
hancement activities (TEA). Transpor-
tation enhancement activities which
involve the acquisition, management,
and disposition of real property, and
the relocation of families, individuals,
and businesses, are governed by the
general requirements of the Federal-
aid program found in titles 23 and 49 of
the Code of Federal Regulations (CFR),
except as specified in paragraph (b)(3)
of this section.

(b) Requirements. (1) Displacements
for TEA are subject to the Uniform
Act.

(2) Acquisitions for TEA are subject
to the Uniform Act except as provided
in paragraphs (b)(3), (b)(4), and (b)(5) of
this section.

(3) Entities acquiring real property
for TEA who lack the power of eminent
domain may comply with the Uniform
Act by meeting the limited require-
ments under 49 CFR 24.101(a)(2).

(4) The requirements of the Uniform
Act do not apply when real property
acquired for a TEA was purchased from
a third party by a qualified conserva-
tion organization, and—

(i) The conservation organization is
not acting on behalf of the agency re-
ceiving TEA or other Federal-aid
funds, and

(ii) There was no Federal approval of
property acquisition prior to the in-
volvement of the conservation organi-
zation. [‘‘Federal approval of property
acquisition” means the date of the ap-
proval of the environmental document
or project authorization/agreement,
whichever is earlier. ‘‘Involvement of
the conservation organization’ means
the date the organization makes a le-
gally binding offer to acquire a real
property interest, including an option
to purchase, in the property.]
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(5) When a qualified conservation or-
ganization acquires real property for a
project receiving Federal-aid highway
funds on behalf of an agency with emi-
nent domain authority, the require-
ments of the Uniform Act apply as if
the agency had acquired the property
itself.

(6) When, subsequent to Federal ap-
proval of property acquisition, a quali-
fied conservation organization acquires
real property for a project receiving
Federal-aid highway funds, and there
will be no use or recourse to the power
of eminent domain, the limited re-
quirements of 49 CFR 24.101(a)(2) apply.

(c) Property management. Real prop-
erty acquired with TEA funds shall be
managed in accordance with the prop-
erty management requirements pro-
vided in subpart D of this part. Any use
of the property for purposes other than
that for which the TEA funds were pro-
vided must be consistent with the con-
tinuation of the original use. When the
original use of the real property is con-
verted by sale or lease to another use
inconsistent with the original use, the
STD shall assure that the fair market
value or rent is charged and the pro-
ceeds reapplied to projects eligible
under title 23 of the United States
Code.

§710.513 Environmental mitigation.

(a) The acquisition and maintenance
of land for wetlands mitigation, wet-
lands banking, natural habitat, or
other appropriate environmental miti-
gation is an eligible cost under the
Federal-aid program. FHWA participa-
tion in wetland mitigation sites and
other mitigation banks is governed by
23 CFR part 777.

(b) Environmental acquisitions or
displacements by both public agencies
and private parties are covered by the
Uniform Act when they are the result
of a program or project undertaken by
a Federal agency or one that receives
Federal financial assistance. This in-
cludes real property acquired for a wet-
land bank, or other environmentally
related purpose, if it is to be used to
mitigate impacts created by a Federal-
aid highway project.
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Subpart F—Federal Assistance
Programs

§710.601 Federal land transfer.

(a) The provisions of this subpart
apply to any project undertaken with
funds for the National Highway Sys-
tem. When the FHWA determines that
a strong Federal transportation inter-
est exists, these provisions may also be
applied to highway projects that are el-
igible for Federal-aid under Chapters 1
and 2 of title 23, of the United States
Code, and to highway-related transfers
that are requested by a State in con-
junction with a military base closure
under the Defense Base Closure and Re-
alignment Act of 1990 (Public Law 101-
510, 104 Stat. 1808, as amended).

(b) Sections 107(d) and 317 of title 23,
of the United States Code provide for
the transfer of lands or interests in
lands owned by the United States to an
STD or its nominee for highway pur-
poses.

(c) The STD may file an application
with the FHWA, or can make applica-
tion directly to the land-owning agen-
cy if the land-owning agency has its
own authority for granting interests in
land.

(d) Applications under this section
shall include the following informa-
tion:

(1) The purpose for which the lands
are to be used;

(2) The estate or interest in the land
required for the project;

(3) The Federal-aid project number or
other appropriate references;

(4) The name of the Federal agency
exercising jurisdiction over the land
and identity of the installation or ac-
tivity in possession of the land;

(5) A map showing the survey of the
lands to be acquired;

(6) A legal description of the lands
desired; and

(7) A statement of compliance with
the National Environmental Policy Act
of 1969 (42 U.S.C. 4332, et seq.) and any
other applicable Federal environ-
mental laws, including the National
Historic Preservation Act (16 U.S.C.
470(f)), and 23 U.S.C. 138.

(e) If the FHWA concurs in the need
for the transfer, the land-owning agen-
cy will be notified and a right-of-entry
requested. The land-owning agency
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