§645.109

not violate the terms of a use and occu-
pancy agreement, or legal contract, be-
tween the utility and the TD or for
utility safety corrective measures
under the provisions of §645.107(k) of
this part.

(d) Federal funds are not eligible to
participate in any costs for which the
utility contributes or repays the TD,
except for utilities owned by the polit-
ical subdivision on projects which qual-
ify under the provisions of §645.107(c) of
this part in which case the costs of the
utility are considered to be costs of the
TD.

(e) The FHWA may deny Federal fund
participation in any payments made by
a TD for the relocation of utility facili-
ties when such payments do not con-
stitute a suitable basis for Federal fund
participation under the provisions of
title 23 U.S.C.

(f) The rights of any public agency or
political subdivision of a State under
contract, franchise, or other instru-
ment or agreement with the utility,
pertaining to the utility’s use and oc-
cupancy of publicly owned land, includ-
ing public road and street right-of-way,
shall be considered the rights of the
STD in the absence of State law to the
contrary.

(g) In lieu of the individual certifi-
cations required by §645.107(a) and (c),
the STD may file a statement with the
FHWA setting forth the conditions
under which the STD will make pay-
ments for the relocation of utility fa-
cilities. The FHWA may approve Fed-
eral fund participation in utility relo-
cations proposed by the STD under the
conditions of the statement when the
FHWA has made an affirmative finding
that such statement and conditions
form a suitable basis for Federal fund
participation under the provisions of 23
U.S.C. 123.

(h) Federal funds may not participate
in the cost of relocations of utility fa-
cilities made solely for the benefit or
convenience of a utility, its contractor,
or a highway contractor.

(i) When the advance installation of
new utility facilities crossing or other-
wise occupying the proposed right-of-
way of a planned highway project is
underway, or scheduled to be under-
way, prior to the time such right-of-
way is purchased by or under control of
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the TD, arrangements should be made
for such facilities to be installed in a
manner that will meet the require-
ments of the planned highway project.
Federal funds are eligible to partici-
pate in the additional cost incurred by
the utility that are attributable to,
and in accommodation of, the highway
project provided such costs are in-
curred subsequent to authorization of
the work by the FHWA. Subject to the
other provisions of this regulation,
Federal participation may be approved
under the foregoing circumstances
when it is demonstrated that the ac-
tion taken is necessary to protect the
public interest and the adjustment of
the facility is necessary by reason of
the actual construction of the highway
project.

(j) Federal funds are eligible to par-
ticipate in the costs of preliminary en-
gineering and allied services for utili-
ties, the acquisition of replacement
right-of-way for utilities, and the phys-
ical construction work associated with
utility relocations. Such costs must be
incurred by or on behalf of a utility
after the date the work is included in
an approved program and after the
FHWA has authorized the STD to pro-
ceed in accordance with 23 CFR part
630, subpart A, Federal-Aid Programs
Approval and Project Authorization.

(k) Federal funds may participate in
projects solely for the purpose of im-
plementing safety corrective measures
to reduce the roadside hazards of util-
ity facilities to the highway user. Safe-
ty corrective measures should be devel-
oped in accordance with the provisions
of 23 CFR 645.209(k).

(Information collection requirements in
paragraph (g) were approved by the Office of
Management and Budget under control num-
ber 2125-0515)

[60 FR 20345, May 15, 1985, as amended at 53
FR 24932, July 1, 1988]

§645.109 Preliminary engineering.

(a) As mutually agreed to by the TD
and utility, and subject to the provi-
sions of paragraph (b) of this section,
preliminary engineering activities as-
sociated with utility relocation work
may be done by:

(1) The TD’s or utility’s engineering
forces;
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(2) An engineering consultant se-
lected by the TD, after consultation
with the utility, the contract to be ad-
ministered by the TD; or,

(3) An engineering consultant se-
lected by the utility, with the approval
of the TD, the contract to be adminis-
tered by the utility.

(b) When a utility is not adequately
staffed to pursue the necessary prelimi-
nary engineering and related work for
the utility relocation, Federal funds
may participate in the amount paid to
engineers, architects, and others for re-
quired engineering and allied services
provided such amounts are not based
on a percentage of the cost of reloca-
tion. When Federal participation is re-
quested by the STD in the cost of such
services, the utility and its consultant
shall agree in writing as to the services
to be provided and the fees and ar-
rangements for the services. Federal
funds may participate in the cost of
such services performed under existing
written continuing contracts when it is
demonstrated that such work is per-
formed regularly for the utility in its
own work and that the costs are rea-
sonable.

(c) The procedures in 23 CFR part 172,
Administration of Engineering and De-
sign Related Service Contracts, may be
used as a guide for reviewing proposed
consultant contracts.

[60 FR 20345, May 15, 1985, as amended at 60
FR 34850, July 5, 1995; 656 FR 70311, Nov. 22,
2000]

§645.111 Right-of-way.

(a) Federal participation may be ap-
proved for the cost of replacement
right-of-way provided:

(1) The utility has the right of occu-
pancy in its existing location beause it
holds the fee, an easement, or another
real property interest, the damaging or
taking of which is compensable in emi-
nent domain, or the acquisition is
made in the interest of project econ-
omy or is necessary to meet the re-
quirements of the highway project, and

(2) There will be no charge to the
project for that portion of the utility’s
existing right-of-way being transferred
to the TD for highway purposes.

(b) The utility shall determine and
make a written valuation of the re-
placement right-of-way that it acquires
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in order to justify amounts paid for
such right-of-way. This written valu-
ation shall be accomplished prior to
negotiation for acquisition.

(c) Acquisition of replacement right-
of-way by the TD on behalf of a utility
or acquisition of nonoperating real
property from a utility shall be in ac-
cordance with the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (42 U.S.C. 4601
et seq.) and applicable right-of-way pro-
cedures in 23 CFR 710.203.

(d) When the utility has the right-of-
occupancy in its existing location be-
cause it holds the fee, an easement, or
another real property interest, and it is
not necessary by reason of the highway
construction to adjust or replace the
facilities located thereon, the taking of
and damage to the utility’s real prop-
erty, including the disposal or removal
of such facilities, may be considered a
right-of-way transaction in accordance
with provisions of the applicable right-
of-way procedures in 23 CFR 710.203.

[60 FR 20345, May 15, 1985, as amended at 64
FR 71289, Dec. 21, 1999]

§645.113 Agreements and authoriza-
tions.

(a) On Federal-aid and direct Federal
projects involving utility relocations,
the utility and the TD shall agree in
writing on their separate responsibil-
ities for financing and accomplishing
the relocation work. When Federal par-
ticipation is requested, the agreement
shall incorporate this regulation by
reference and designate the method to
be used for performing the work (by
contract or force account) and for de-
veloping relocation costs. The method
proposed by the utility for developing
relocation costs must be acceptable to
both the TD and the FHWA. The pre-
ferred method for the development of
relocation costs by a utility is on the
basis of actual direct and related indi-
rect costs accumulated in accordance
with a work order accounting proce-
dure prescribed by the applicable Fed-
eral or State regulatory body.

(b) When applicable, the written
agreement shall specify the terms and
amounts of any contribution or repay-
ments made or to be made by the util-
ity to the TD in connection with pay-
ments by the TD to the utility under
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