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basis after initial approval where a
rate table or schedule is used. In the
latter case, the STD shall periodically
review its cost data to ascertain if the
rate table/schedule closely approxi-
mates, at a minimum, the actual aver-
age daily CE costs associated with the
type and size of the projects in the
State. Where rate schedules or other
means are already included in the STD
specifications or standard special pro-
visions, verification by the STD that
the amounts are adequate shall be sub-
mitted to the FHWA for review and ap-
proval. After initial approval by the
FHWA of the rates, the STD shall re-
view the rates at least every 2 years
and provide updated rates, when nec-
essary, for FHWA approval. If updated
rates are not warranted, justification
of this fact is to be sent to the FHWA
for review and acceptance.

(¢c) The STD may, with FHWA con-
currence, include additional amounts
as liquidated damages in each contract
to cover other anticipated costs of
project related delays or inconven-
iences to the STD or the public. Costs
resulting from winter shutdowns, re-
taining detours for an extended time,
additional demurrage, or similar costs
as well as road user delay costs may be
included.

(d) In addition to the liquidated dam-
ages provisions, the STD may also in-
clude incentive/disincentive for early
completion provisions in the contract.
The incentive/disincentive amounts
shall be shown separately from the liqg-
uidated damages amounts.

(e) Where there has been an overrun
in contract time, the following prin-
ciples shall apply in determining the
cost of a project that is eligible for
Federal-aid reimbursement:

(1) A proportional share, as used in
this section, is the ratio of the final
contract construction costs eligible for
Federal participation to the final total
contract construction costs of the
project.

(2) Where CE costs are claimed as a
participating item based upon actual
expenses incurred or where CE costs
are not claimed as a participating
item, and where the liquidated dam-
ages rates cover only CE expenses, the
total CE costs for the project shall be
reduced by the assessed liquidated
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damages amounts prior to figuring any
Federal pro rata share payable. If the
amount of liquidated damages assessed
is more than the actual CE totals for
the project, a proportional share of the
excess shall be deducted from the fed-
erally participating contract construc-
tion cost before determining the final
Federal share.

(3) Where the STD is being reim-
bursed for CE costs on the basis of an
approved percentage of the partici-
pating construction cost, the total con-
tract construction amount that would
be eligible for Federal participation
shall be reduced by a proportional
share of the total liquidated damages
amounts assessed on the project.

(4) Where liquidated damages include
extra anticipated non-CE costs due to
contractor caused delays, the amount
assessed shall be used to pay for the ac-
tual non-CE expenses incurred by the
STD, and, if a Federal participating
item(s) is involved, to reduce the Fed-
eral share payable for that item(s). If
the amount assessed is more than the
actual expenses incurred by the STD, a
proportional share of the excess shall
be deducted from the federally partici-
pating contract construction cost of
the project before the Federal share is
figured.

(f) When provisions for incentive/dis-
incentive for early completion are used
in the contract, a proportion of the in-
creased project costs due to any incen-
tive payments to the contractor shall
be added to the federally participating
contract construction cost before cal-
culating the Federal share. When the
disincentive provision is applicable, a
proportion of the amount assessed the
contractor shall be deducted from the
federally participating contract con-
struction cost before the Federal share
calculation. Proportions are to be cal-
culated in the same manner as set
forth in paragraph (e)(1) of this section.

[562 FR 31390, Aug. 20, 1987. Redesignated at 62
FR 6872, Feb. 14, 1997]

Subpart B—Force Account
Construction
§635.201 Purpose.

The purpose of this subpart is to pre-
scribe procedures in accordance with 23
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Federal Highway Administration, DOT

U.S.C. 112(b) for a State transportation
department to request approval that
highway construction work be per-
formed by some method other than
contract awarded by competitive bid-
ding.

[48 FR 22912, May 23, 1983]
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This subpart applies to all Federal-
aid and other highway construction
projects financed in whole or in part
with Federal funds and to be con-
structed by a State transportation de-
partment or a subdivision thereof in
pursuant of agreements between any
other State transportation department
and the Federal Highway Administra-
tion (FHWA). This subpart does not
apply to projects constructed under a
Certification Acceptance Plan in those
States where the Secretary has dis-
charged his/her responsibility pursuant
to 23 U.S.C. 117, except where employ-
ees of a political subdivision of a State
are working on a project outside such
political subdivision.

[48 FR 22912, May 23, 1983]

§635.203 Definitions.

The following definitions shall apply
for the purpose of this subpart:

(a) A State transportation department
is that department, commission, board,
or official of any State charged by its
laws with the responsibility for high-
way construction. The term State
should be considered equivalent to
State transportation department if the
context so implies.

(b) Except as provided for as emer-
gency repair work in §668.105(i) and in
§635.204(b), the term some other method
of construction as used in 23 U.S.C.
112(b) shall mean the force account
method of construction as defined here-
in. In the unlikely event that cir-
cumstances are considered to justify a
negotiated contract or another unusual
method of construction, the policies
and procedures prescribed herein for
force account work will apply.

(c) The term force account shall mean
the direct performance of highway con-
struction work by a State transpor-
tation department, a county, a rail-
road, or a public utility company by
use of labor, equipment, materials, and
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supplies furnished by them and used
under their direct control.

(d) The term county shall mean any
county, township, municipality or
other political subdivision that may be
empowered to cooperate with the State
transportation department in highway
matters.

(e) The term cost effective shall mean
the efficient use of labor, equipment,
materials and supplies to assure the
lowest overall cost.

(f) For the purpose of this part, an
emergency shall be deemed to exist
when emergency repair work as pro-
vided for in §668.105(i) is necessary or
when a major element or segment of
the highway system has failed and the
situation is such that competitive bid-
ding is not possible or is impractical
because immediate action is necessary
to:

(1) Minimize the extent of the dam-
age,

(2) Protect remaining facilities, or

(3) Restore essential travel.

This definition of emergency has no ap-
plicability to the Emergency Relief
Program of 23 CFR part 668.

[39 FR 35158, Sept. 30, 1974, as amended at 48
FR 22912, May 23, 1983; 562 FR 45172, Nov. 25,
1987]

§635.204 Determination of more cost
effective method or an emergency.

(a) Congress has expressly provided
that the contract method based on
competitive bidding shall be used by a
State transportation department or
county for performance of highway
work financed with the aid of Federal
funds unless the State transportation
department demonstrates, to the satis-
faction of the Secretary, that some
other method is more cost effective or
that an emergency exists.

(b) When a State transportation de-
partment determines it necessary due
to an emergency to undertake a feder-
ally financed highway construction
project by force account or negotiated
contract method, it shall submit a re-
quest to the Division Administrator
identifying and describing the project,
the kinds of work to be performed, the
method to be used, the estimated costs,
the estimated Federal Funds to be pro-
vided, and the reason or reasons that
an emergency exists.
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