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(i) The compensation to be received 
under the interim contract is no great-
er than the compensation the adviser 
would have received under the previous 
contract; 

(ii) The board of directors, including 
a majority of the directors who are not 
interested persons of the fund, has 
voted in person to approve the interim 
contract before the previous contract 
is terminated; 

(iii) The board of directors, including 
a majority of the directors who are not 
interested persons of the fund, deter-
mines that the scope and quality of 
services to be provided to the fund 
under the interim contract will be at 
least equivalent to the scope and qual-
ity of services provided under the pre-
vious contract; 

(iv) The interim contract provides 
that the fund’s board of directors or a 
majority of the fund’s outstanding vot-
ing securities may terminate the con-
tract at any time, without the pay-
ment of any penalty, on not more than 
10 calendar days’ written notice to the 
investment adviser; 

(v) The interim contract contains the 
same terms and conditions as the pre-
vious contract, with the exception of 
its effective and termination dates, 
provisions governed by paragraphs 
(b)(2)(i), (b)(2)(iv), and (b)(2)(vi) of this 
section, and any other differences in 
terms and conditions that the board of 
directors, including a majority of the 
directors who are not interested per-
sons of the fund, finds to be immate-
rial; 

(vi) The interim contract contains 
the following provisions: 

(A) The compensation earned under 
the contract will be held in an interest-
bearing escrow account with the fund’s 
custodian or a bank; 

(B) If a majority of the fund’s out-
standing voting securities approve a 
contract with the investment adviser 
by the end of the 150-day period, the 
amount in the escrow account (includ-
ing interest earned) will be paid to the 
investment adviser; and 

(C) If a majority of the fund’s out-
standing voting securities do not ap-
prove a contract with the investment 
adviser, the investment adviser will be 
paid, out of the escrow account, the 
lesser of: 

(1) Any costs incurred in performing 
the interim contract (plus interest 
earned on that amount while in es-
crow); or 

(2) The total amount in the escrow 
account (plus interest earned); and 

(vii)(A) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(B) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

[64 FR 68023, Dec. 6, 1999, as amended 66 FR 
3758, Jan. 16, 2001]

§ 270.16a–1 Exemption for initial pe-
riod of directors of certain reg-
istered accounts from requirements 
of election by security holders. 

(a) Persons serving as the directors of 
a registered separate account shall, 
prior to the first meeting of such ac-
count’s variable annuity contract own-
ers, be exempt from the requirement of 
section 16(a) of the Act that such per-
sons be elected by the holders of out-
standing voting securities of such ac-
count at an annual or special meeting 
called for that purpose, subject to the 
following conditions: 

(1) Such registered separate account 
qualifies for exemption from section 
14(a) of the Act pursuant to § 270.14a–1 
or is exempt therefrom by order of the 
Commission upon application; and 

(2) Such persons have been appointed 
directors of such account by the estab-
lishing insurance company; and 

(3) An election of directors for such 
account shall be held at the first meet-
ing of variable annuity contract own-
ers after the effective date of the reg-
istration statement under the Securi-
ties Act of 1933, as amended (15 U.S.C. 
77a et seq.), relating to contracts par-
ticipating in such account: Provided, 
That such meeting shall take place 
within 1 year after such effective date, 
unless the time for the holding of such 
meeting shall be extended by the Com-
mission upon written request showing 
good cause therefor. 

(Sec. 6, 54 Stat. 800; 15 U.S.C. 80a–6) 

[34 FR 12695, Aug. 5, 1969]
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