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(ii) Stabilizing outside the United
States is made in a jurisdiction with
statutory or regulatory provisions gov-
erning stabilizing that are comparable
to the provisions of this section; and

(iii) No stabilizing is made at a price
above the offering price in the United
States, except as permitted by para-
graph (f)(b) of this section.

(2) For purposes of this paragraph (g),
the Commission by rule, regulation, or
order may determine whether a foreign
statute or regulation is comparable to
this section considering, among other
things, whether such foreign statute or
regulation: specifies appropriate pur-
poses for which stabilizing is per-
mitted; provides for disclosure and con-
trol of stabilizing activities; places
limitations on stabilizing levels; re-
quires appropriate recordkeeping; pro-
vides other protections comparable to
the provisions of this section; and
whether procedures exist to enable the
Commission to obtain information con-
cerning any foreign stabilizing trans-
actions.

(h) Disclosure and Notification. (1) Any
person displaying or transmitting a bid
that such person knows is for the pur-
pose of stabilizing shall provide prior
notice to the market on which such
stabilizing will be effected, and shall
disclose its purpose to the person with
whom the bid is entered.

(2) Any person effecting a syndicate
covering transaction or imposing a
penalty bid shall provide prior notice
to the self-regulatory organization
with direct authority over the prin-
cipal market in the United States for
the security for which the syndicate
covering transaction is effected or the
penalty bid is imposed.

(3) Any person subject to this section
who sells to, or purchases for the ac-
count of, any person any security
where the price of such security may
be or has been stabilized, shall send to
the purchaser at or before the comple-
tion of the transaction, a prospectus,
offering circular, confirmation, or
other document containing a state-
ment similar to that comprising the
statement provided for in Item 502(d) of
Regulation S-B (§228.502(d) of this
chapter) or Item 502(d) of Regulation
S-K (§229.502(d) of this chapter).
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(i) Recordkeeping Requirements. A per-
son subject to this section shall keep
the information and make the notifica-
tion required by §240.17a-2 of this chap-
ter.

(j) Excepted Securities. The provisions
of this section shall not apply to:

(1) Exempted Securities. ‘‘Exempted se-
curities,” as defined in section 3(a)(12)
of the Exchange Act (@15 U.S.C.
78c(a)(12)); or

(2) Transactions of Rule 144A securities.
Transactions in securities eligible for
resale under §230.144A(d)(3) of this
chapter, if such securities are offered
or sold in the United States solely to:

(1) Qualified institutional buyers, as
defined in §230.144A(a)(1) of this chap-
ter, or to offerees or purchasers that
the seller and any person acting on be-
half of the seller reasonably believes
are qualified institutional buyers, in a
transaction exempt from registration
under section 4(2) of the Securities Act
(15 U.S.C. 77d(2)) or §§230.144A or 230.501
through 230.508 of this chapter; or

(ii) Persons not deemed to be “U.S.
persons” for purposes of §§230.902(0)(2)
or 230.902(0)(7) of this chapter, during a
distribution qualifying under para-
graph (j)(2)(1) of this section.

(k) Exemptive Authority. Upon written
application or upon its own motion,
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any
transaction or class of transactions, or
to any security or class of securities.

[62 FR 544, Jan. 3, 1997, as amended at 62 FR
11323, Mar. 12, 1997; 62 FR 13213, Mar. 19, 1997]

§242.105 Short selling in connection
with a public offering.

(a) Unlawful Activity. In connection
with an offering of securities for cash
pursuant to a registration statement
or a notification on Form 1-A (§239.90
of this chapter) filed under the Securi-
ties Act, it shall be unlawful for any
person to cover a short sale with of-
fered securities purchased from an un-
derwriter or broker or dealer partici-
pating in the offering, if such short
sale occurred during the shorter of:

(1) The period beginning five business
days before the pricing of the offered
securities and ending with such pric-
ing; or
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(2) The period beginning with the ini-
tial filing of such registration state-
ment or notification on Form 1-A and
ending with the pricing.

(b) Excepted Offerings. This section
shall not apply to offerings filed under
§230.415 of this chapter or to offerings
that are not conducted on a firm com-
mitment basis.

(c) Exemptive Authority. Upon written
application or upon its own motion,
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any
transaction or class of transactions, or
to any security or class of securities.
By the Commission.

REGULATION ATS—ALTERNATIVE
TRADING SYSTEMS

SOURCE: Sections 242.300 through 242.303 ap-
pear at 63 FR 70921, Dec. 22, 1998, unless oth-
erwise noted.

PRELIMINARY NOTES

1. An alternative trading system is re-
quired to comply with the requirements in
this Regulation ATS, unless such alternative
trading system:

(a) Is registered as a national securities ex-
change;

(b) Is exempt from registration as a na-
tional securities exchange based on the lim-
ited volume of transactions effected on the
alternative trading system; or

(c) Trades only government securities and
certain other related instruments.

All alternative trading systems must com-
ply with the antifraud, antimanipulation,
and other applicable provisions of the federal
securities laws.

2. The requirements imposed upon an alter-
native trading system by Regulation ATS
are in addition to any requirements applica-
ble to broker-dealers registered under sec-
tion 15 of the Act, (15 U.S.C. 780).

3. An alternative trading system must
comply with any applicable state law relat-
ing to the offer or sale of securities or the
registration or regulation of persons or enti-
ties effecting transactions in securities.

4. The disclosures made pursuant to the
provisions of this section are in addition to
any other disclosure requirements under the
federal securities laws.

§242.300 Definitions.

For purposes of this section, the fol-
lowing definitions shall apply:

§242.300

(a) Alternative trading system means
any organization, association, person,
group of persons, or system:

(1) That constitutes, maintains, or
provides a market place or facilities
for bringing together purchasers and
sellers of securities or for otherwise
performing with respect to securities
the functions commonly performed by
a stock exchange within the meaning
of §240.3b-16 of this chapter; and

(2) That does not:

(i) Set rules governing the conduct of
subscribers other than the conduct of
such subscribers’ trading on such orga-
nization, association, person, group of
persons, or system; or

(ii) Discipline subscribers other than
by exclusion from trading.

(b) Subscriber means any person that
has entered into a contractual agree-
ment with an alternative trading sys-
tem to access such alternative trading
system for the purpose of effecting
transactions in securities or submit-
ting, disseminating, or displaying or-
ders on such alternative trading sys-
tem, including a customer, member,
user, or participant in an alternative
trading system. A subscriber, however,
shall not include a national securities
exchange or national securities asso-
ciation.

(c) Affiliate of a subscriber means any
person that, directly or indirectly, con-
trols, is under common control with, or
is controlled by, the subscriber, includ-
ing any employee.

(d) Debt security shall mean any secu-
rity other than an equity security, as
defined in §240.3a11-1 of this chapter, as
well as non-participatory preferred
stock.

(e) Order means any firm indication
of a willingness to buy or sell a secu-
rity, as either principal or agent, in-
cluding any bid or offer quotation,
market order, limit order, or other
priced order.

(f) Control means the power, directly
or indirectly, to direct the manage-
ment or policies of an alternative trad-
ing system, whether through ownership
of securities, by contract, or otherwise.
A person is presumed to control an al-
ternative trading system, if that per-
son:
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