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(3) Concerned solely with the admin-
istration of the self-regulatory organi-
zation; 

(4) Effecting a change in an existing 
service of a registered clearing agency 
that: 

(i) Does not adversely affect the safe-
guarding of securities or funds in the 
custody or control of the clearing agen-
cy or for which it is responsible; and 

(ii) Does not significantly affect the 
respective rights or obligations of the 
clearing agency or persons using the 
service; 

(5) Effecting a change in an existing 
order-entry or trading system of a self-
regulatory organization that: 

(i) Does not significantly affect the 
protection of investors or the public in-
terest; 

(ii) Does not impose any significant 
burden on competition; and 

(iii) Does not have the effect of lim-
iting the access to or availability of 
the system; or 

(6) Effecting a change that: 
(i) Does not significantly affect the 

protection of investors or the public in-
terest; 

(ii) Does not impose any significant 
burden on competition; and 

(iii) By its terms, does not become 
operative for 30 days after the date of 
the filing, or such shorter time as the 
Commission may designate if con-
sistent with the protection of investors 
and the public interest; provided that 
the self-regulatory organization has 
given the Commission written notice of 
its intent to file the proposed rule 
change, along with a brief description 
and text of the proposed rule change, 
at least five business days prior to the 
date of filing of the proposed rule 
change, or such shorter time as des-
ignated by the Commission. 

(g) After instituting a proceeding to 
determine whether a proposed rule 
change should be disapproved, the 
Commission will afford the self-regu-
latory organization and interested per-
sons an opportunity to submit addi-
tional written data, views, and argu-
ments and may afford, in the discretion 
of the Commission, an opportunity to 
make oral presentations. 

(h) Notice of orders issued pursuant 
to section 19(b) of the Act will be given 
by prompt publication thereof, to-

gether with a statement of written rea-
sons therefor. 

(i) Self-regulatory organizations 
shall retain at their principal place of 
business a file, available to interested 
persons for public inspection and copy-
ing, of all filings made pursuant to this 
section and all correspondence and 
other communications reduced to writ-
ing (including comment letters) to and 
from such self-regulatory organization 
concerning any such filing, whether 
such correspondence and communica-
tions are received or prepared before or 
after the filing of the proposed rule 
change. 

[45 FR 73914, Nov. 7, 1980, as amended at 59 
FR 66701, Dec. 28, 1994; 63 FR 70967, Dec. 22, 
1998; 66 FR 43742, Aug. 20, 2001]

§ 240.19b–5 Temporary exemption from 
the filing requirements of Section 
19(b) of the Act. 

PRELIMINARY NOTES 

1. The following section provides for 
a temporary exemption from the rule 
filing requirement for self-regulatory 
organizations that file proposed rule 
changes concerning the operation of a 
pilot trading system pursuant to sec-
tion 19(b) of the Act (15 U.S.C. 78s(b), as 
amended). All other requirements 
under the Act that are applicable to 
self-regulatory organizations continue 
to apply. 

2. The disclosures made pursuant to 
the provisions of this section are in ad-
dition to any other applicable disclo-
sure requirements under the federal se-
curities laws. 

(a) For purposes of this section, the 
term specialist means any member sub-
ject to a requirement of a self-regu-
latory organization that such member 
regularly maintain a market in a par-
ticular security. 

(b) For purposes of this section, the 
term trading system means the rules of 
a self-regulatory organization that: 

(1) Determine how the orders of mul-
tiple buyers and sellers are brought to-
gether; and 

(2) Establish non-discretionary meth-
ods under which such orders interact 
with each other and under which the 
buyers and sellers entering such orders 
agree to the terms of trade. 
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(c) For purposes of this section, the 
term pilot trading system shall mean a 
trading system operated by a self-regu-
latory organization that is not sub-
stantially similar to any trading sys-
tem or pilot trading system operated 
by such self-regulatory organization at 
any time during the preceding year, 
and that: 

(1)(i) Has been in operation for less 
than two years; 

(ii) Is independent of any other trad-
ing system operated by such self-regu-
latory organization that has been ap-
proved by the Commission pursuant to 
section 19(b) of the Act, (15 U.S.C. 
78s(b)); 

(iii) With respect to each security 
traded on such pilot trading system, 
during at least two of the last four con-
secutive calendar months, has traded 
no more than 5 percent of the average 
daily trading volume of such security 
in the United States; and 

(iv) With respect to all securities 
traded on such pilot trading system, 
during at least two of the last four con-
secutive calendar months, has traded 
no more than 20 percent of the average 
daily trading volume of all trading sys-
tems operated by such self-regulatory 
organization; or 

(2)(i) Has been in operation for less 
than two years; 

(ii) With respect to each security 
traded on such pilot trading system, 
during at least two of the last four con-
secutive calendar months, has traded 
no more than 1 percent of the average 
daily trading volume of such security 
in the United States; and 

(iii) With respect to all securities 
traded on such pilot trading system, 
during at least two of the last four con-
secutive calendar months, has traded 
no more than 20 percent of the average 
daily trading volume of all trading sys-
tems operated by such self-regulatory 
organization; or 

(3)(i) Has been in operation for less 
than two years; and 

(ii)(A) Satisfied the definition of pilot 
trading system under paragraph (c)(1) of 
this section no more than 60 days ago, 
and continues to be independent of any 
other trading system operated by such 
self-regulatory organization that has 
been approved by the Commission pur-

suant to section 19(b) of the Act, (15 
U.S.C. 78s(b)); or 

(B) Satisfied the definition of pilot 
trading system under paragraph (c)(2) of 
this section no more than 60 days ago. 

(d) A pilot trading system shall be 
deemed independent of any other trad-
ing system operated by a self-regu-
latory organization if: 

(1) Such pilot trading system trades 
securities other than the issues of secu-
rities that trade on any other trading 
system operated by such self-regu-
latory organization that has been ap-
proved by the Commission pursuant to 
section 19(b) of the Act, (15 U.S.C. 
78s(b)); 

(2) Such pilot trading system does 
not operate during the same trading 
hours as any other trading system op-
erated by such self-regulatory organi-
zation that has been approved by the 
Commission pursuant to section 19(b) 
of the Act, (15 U.S.C. 78s(b)); or 

(3) No specialist or market maker on 
any other trading system operated by 
such self-regulatory organization that 
has been approved by the Commission 
pursuant to section 19(b) of the Act, (15 
U.S.C. 78s(b)), is permitted to effect 
transactions on the pilot trading sys-
tem in securities in which they are a 
specialist or market maker. 

(e) A self-regulatory organization 
shall be exempt temporarily from the 
requirement under section 19(b) of the 
Act, (15 U.S.C. 78s(b)), to submit on 
Form 19b–4, 17 CFR 249.819, proposed 
rule changes for establishing a pilot 
trading system, if the self-regulatory 
organization complies with the fol-
lowing requirements: 

(1) Form PILOT. The self-regulatory 
organization: 

(i) Files Part I of Form PILOT, 17 
CFR 249.821, in accordance with the in-
structions therein, at least 20 days 
prior to commencing operation of the 
pilot trading system; 

(ii) Files an amendment on Part I of 
Form PILOT at least 20 days prior to 
implementing a material change to the 
operation of the pilot trading system; 
and 

(iii) Files a quarterly report on Part 
II of Form PILOT within 30 calendar 
days after the end of each calendar 
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quarter in which the market has oper-
ated after the effective date of this sec-
tion. 

(2) Fair access.
(i) The self-regulatory organization 

has in place written rules to ensure 
that all members of the self-regulatory 
organization have fair access to the 
pilot trading system, and that informa-
tion regarding orders on the pilot trad-
ing system is equally available to all 
members of the self-regulatory organi-
zation with access to such pilot trading 
system. 

(ii) Notwithstanding the requirement 
in paragraph (e)(2)(i) of this section, a 
specialist on the pilot trading system 
may have preferred access to informa-
tion regarding orders that it represents 
in its capacity as specialist. 

(iii) The rules established by a self-
regulatory organization pursuant to 
paragraph (e)(2)(i) of this section will 
be considered rules governing the pilot 
trading system for purposes of the tem-
porary exemption under this section. 

(3) Trading rules and procedures and 
listing standards.

(i) The self-regulatory organization 
has in place written trading rules and 
procedures and listing standards nec-
essary to operate the pilot trading sys-
tem. 

(ii) The rules established by a self-
regulatory organization pursuant to 
paragraph (e)(3)(i) of this section will 
be considered rules governing the pilot 
trading system for purposes of the tem-
porary exemption under this section. 

(4) Surveillance. The self-regulatory 
organization establishes internal pro-
cedures for the effective surveillance of 
trading activity on the self-regulatory 
organization’s pilot trading system. 

(5) Clearance and settlement. The self-
regulatory organization establishes 
reasonable clearance and settlement 
procedures for transactions effected on 
the self-regulatory organizations pilot 
trading system. 

(6) Types of securities. The self-regu-
latory organization permits to trade on 
the pilot trading system only securi-
ties registered under section 12 of the 
Act, (15 U.S.C. 78l). 

(7) Activities of specialists.
(i) The self-regulatory organization 

does not permit any member to be a 
specialist in a security on the pilot 

trading system and a specialist in a se-
curity on a trading system operated by 
such self-regulatory organization that 
has been approved by the Commission 
pursuant to section 19(b) of the Act, (15 
U.S.C. 78s(b)), or on another pilot trad-
ing system operated by such self-regu-
latory organization, if such securities 
are related securities, except that a 
member may be a specialist in related 
securities that the Commission, upon 
application by the self-regulatory orga-
nization, later determines is necessary 
or appropriate in the public interest 
and consistent with the protection of 
investors; 

(ii) Notwithstanding paragraph 
(e)(7)(i) of this section, a self-regu-
latory organization may permit a 
member to be a specialist in any secu-
rity on a pilot trading system, if the 
pilot trading system is operated during 
trading hours different from the trad-
ing hours of the trading system in 
which such member is a specialist. 

(iii) For purposes of paragraph (e)(7) 
of this section, the term related securi-
ties means any two securities in which: 

(A) The value of one security is de-
termined, in whole or significant part, 
by the performance of the other secu-
rity; or 

(B) The value of both securities is de-
termined, in whole or significant part, 
by the performance of a third security, 
combination of securities, index, indi-
cator, interest rate or other common 
factor. 

(8) Examinations, inspections, and in-
vestigations. The self-regulatory organi-
zation cooperates with the examina-
tion, inspection, or investigation by 
the Commission of transactions ef-
fected on the pilot trading system. 

(9) Recordkeeping. The self-regulatory 
organization shall retain at its prin-
cipal place of business and make avail-
able to Commission staff for inspec-
tion, all the rules and procedures relat-
ing to each pilot trading system oper-
ating pursuant to this section for a pe-
riod of not less than five years, the 
first two years in an easily accessible 
place, as prescribed in § 240.17a–1. 

(10) Public availability of pilot trading 
system rules. The self-regulatory organi-
zation makes publicly available all 
trading rules and procedures, including 
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those established under paragraphs 
(e)(2) and (e)(3) of this section. 

(11) Every notice or amendment filed 
pursuant to this paragraph (e) shall 
constitute a ‘‘report’’ within the mean-
ing of sections 11A, 17(a), 18(a), and 
32(a), (15 U.S.C. 78k–1, 78q(a), 78r(a), and 
78ff(a)), and any other applicable provi-
sions of the Act. All notices or reports 
filed pursuant to this paragraph (e) 
shall be deemed to be confidential until 
the pilot trading system commences 
operation. 

(f)(1) A self-regulatory organization 
shall request Commission approval, 
pursuant to section 19(b)(2) of the Act, 
(15 U.S.C. 78s(b)(2)), for any rule change 
relating to the operation of a pilot 
trading system by submitting Form 
19b–4, 17 CFR 249.819, no later than two 
years after the commencement of oper-
ation of such pilot trading system, or 
shall cease operation of the pilot trad-
ing system. 

(2) Simultaneous with a request for 
Commission approval pursuant to sec-
tion 19(b)(2) of the Act, (15 U.S.C. 
78s(b)(2)), a self-regulatory organiza-
tion may request Commission approval 
pursuant to section 19(b)(3)(A) of the 
Act, (15 U.S.C. 78s(b)(3)(A)), for any 
rule change relating to the operation of 
a pilot trading system by submitting 
Form 19b–4, 17 CFR 249.819, effective 
immediate upon filing, to continue op-
erations of such trading system for a 
period not to exceed six months. 

(g) Notwithstanding paragraph (e) of 
this section, rule changes with respect 
to pilot trading systems operated by a 
self-regulatory organization shall not 
be exempt from the rule filing require-
ments of section 19(b)(2) of the Act, (15 
U.S.C. 78s(b)(2)), if the Commission de-
termines, after notice to the SRO and 
opportunity for the SRO to respond, 
that exemption of such rule changes is 
not necessary or appropriate in the 
public interest or consistent with the 
protection of investors. 

[63 FR 70920, Dec. 22, 1998]

§ 240.19b–7 Filings with respect to pro-
posed rule changes submitted pur-
suant to Section 19(b)(7) of the Act. 

(a) Filings with respect to proposed 
rule changes required to be submitted 

pursuant to Section 19(b)(7) of the Act 
(15 U.S.C. 78s(b)(7)), shall be made on 
Form 19b–7 (§ 249.822 of this chapter). 
The Commission will promptly publish 
a notice of filing of such proposed rule 
change. 

(b) A proposed rule change will not be 
deemed filed on the date it is received 
by the Commission unless: 

(1) A completed Form 19b–7 (§ 249.822 
of this chapter) is submitted; and 

(2) In order to elicit meaningful com-
ment, it is accompanied by: 

(i) A clear and accurate statement of 
the basis and purpose of such rule 
change, including the impact on com-
petition or efficiency, if any; and 

(ii) A summary of any written com-
ments (including e-mail) received by 
the self-regulatory organization on the 
proposed rule change. 

(c) Self-regulatory organizations 
shall retain at their principle place of 
business a file, available to interested 
persons for public inspection and copy-
ing, of all filings made pursuant to this 
section and all correspondence and 
other communications reduced to writ-
ing (including comment letters) to and 
from such self-regulatory organization 
concerning such filing, whether such 
correspondence and communications 
are received or prepared before or after 
the filing of the proposed rule change. 

[66 FR 43743, Aug. 20, 2001]

§ 240.19c–1 Governing certain off-
board agency transactions by mem-
bers of national securities ex-
changes. 

The rules of each national securities 
exchange shall provide as follows: 

No rule, stated policy, or practice of 
this exchange shall prohibit or condi-
tion, or be construed to prohibit or 
condition or otherwise limit, directly 
or indirectly, the ability of any mem-
ber acting as agent to effect any trans-
action otherwise than on this exchange 
with another person (except when such 
member also is acting as agent for such 
other person in such transaction), in 
any equity security listed on this ex-
change or to which unlisted trading 
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