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(§249.311 of this chapter) with respect
to the plan.

(b) If the procedure permitted by this
Rule is followed, the financial state-
ments required by Form 11-K with re-
spect to the plan shall be filed within
120 days after the end of the fiscal year
of the plan, either as a part of or as an
amendment to the annual report of the
issuer for its last fiscal year, provided
that if the fiscal year of the plan ends
within 62 days prior to the end of the
fiscal year of the issuer, such informa-
tion, financial statements and exhibits
may be furnished as a part of the
issuer’s next annual report. If a plan
subject to the Employee Retirement
Income Security Act of 1974 uses the
procedure permitted by this Rule, the
financial statements required by Form
11-K shall be filed within 180 days after
the plan’s fiscal year end.

[27 FR 7871, Aug. 9, 1962, as amended at 55 FR
23929, June 13, 1990]

§240.15g-1 Exemptions for
transactions.

The following transactions shall be
exempt from 17 CFR 240.15g-2, 17 CFR
240.15g-3, 17 CFR 240.15g-4, 17 CFR
240.15g-5, and 17 CFR 240.15g-6:

(a) Transactions by a broker or deal-
er:

(1) Whose commissions, commission
equivalents, mark-ups, and mark-
downs from transactions in penny
stocks during each of the immediately
preceding three months and during
eleven or more of the preceding twelve
months, or during the immediately
preceding six months, did not exceed
five percent of its total commissions,
commission equivalents, mark-ups, and
mark-downs from transactions in secu-
rities during those months; and

(2) Who has not been a market maker
in the penny stock that is the subject
of the transaction in the immediately
preceding twelve months.

NOTE: Prior to April 28, 1993, commissions,
commission equivalents, mark-ups, and
mark-downs from transactions in designated
securities, as defined in 17 CFR 240.15c2-
6(d)(2) as of April 15, 1992, may be considered
to be commissions, commission equivalents,
mark-ups, and mark-downs from trans-
actions in penny stocks for purposes of para-
graph (a)(1) of this section.

(b) Transactions in which the cus-
tomer is an institutional accredited in-
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vestor, as defined in 17 CFR 230.501(a)
D), (2), (3), (1), or (8).

(c) Transactions that meet the re-
quirements of Regulation D (17 CFR
230.501-230.508), or transactions with an
issuer not involving any public offering
pursuant to section 4(2) of the Securi-
ties Act of 1933.

(d) Transactions in which the cus-
tomer is the issuer, or a director, offi-
cer, general partner, or direct or indi-
rect beneficial owner of more than five
percent of any class of equity security
of the issuer, of the penny stock that is
the subject of the transaction.

(e) Transactions that are not rec-
ommended by the broker or dealer.

(f) Any other transaction or class of
transactions or persons or class of per-
sons that, upon prior written request
or upon its own motion, the Commis-
sion conditionally or unconditionally
exempts by order as consistent with
the public interest and the protection
of investors.

[67 FR 18032, Apr. 28, 1992]

§240.15g-2 Risk disclosure document
relating to the penny stock market.

(a) It shall be unlawful for a broker
or dealer to effect a transaction in any
penny stock for or with the account of
a customer unless, prior to effecting
such transaction, the broker or dealer
has furnished to the customer a docu-
ment containing the information set
forth in Schedule 15G, 17 CFR 240.15g—
100, and has obtained from the cus-
tomer a manually signed and dated
written acknowledgement of receipt of
the document.

(b) The broker or dealer shall pre-
serve, as part of its records, a copy of
the written acknowledgment required
by paragraph (a) of this section for the
period specified in 17 CFR 240.17a-4(b)
of this chapter.

[568 FR 37417, July 12, 1993]

§240.15g-3 Broker or dealer disclosure
of quotations and other information
relating to the penny stock market.

(a) Requirement. It shall be unlawful
for a broker or dealer to effect a trans-
action in any penny stock with or for
the account of a customer unless such
broker or dealer discloses to such cus-
tomer, within the time periods and in
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the manner required by paragraph (b)
of this section, the following informa-
tion:

(1) The inside bid quotation and the
inside offer quotation for the penny
stock.

(2) If paragraph (a)(1) of this section
does not apply because of the absence
of an inside bid quotation and an inside
offer quotation:

(i) With respect to a transaction ef-
fected with or for a customer on a prin-
cipal basis (other than as provided in
paragraph (a)(2)(ii) of this section):

(A) The dealer shall disclose its offer
price for the security:

(1) If during the previous five days
the dealer has effected no fewer than
three bona fide sales to other dealers
consistently at its offer price for the
security current at the time of those
sales, and

(2) If the dealer reasonably believes
in good faith at the time of the trans-
action with the customer that its offer
price accurately reflects the price at
which it is willing to sell one or more
round lots to another dealer. For pur-
poses of paragraph (a)(2)(i)(A) of this
section, ‘‘consistently’ shall con-
stitute, at a minimum, seventy-five
percent of the dealer’s bona fide inter-
dealer sales during the previous five-
day period, and, if the dealer has ef-
fected only three bona fide inter-dealer
sales during such period, all three of
such sales.

(B) The dealer shall disclose its bid
price for the security:

(1) If during the previous five days
the dealer has effected no fewer than
three bona fide purchases from other
dealers consistently at its bid price for
the security current at the time of
those purchases, and

(2) If the dealer reasonably believes
in good faith at the time of the trans-
action with the customer that its bid
price accurately reflects the price at
which it is willing to buy one or more
round lots from another dealer. For
purposes of paragraph (a)(2)(i)(B) of
this section, ‘‘consistently” shall con-
stitute, at a minimum, seventy-five
percent of the dealer’s bona fide inter-
dealer purchases during the previous
five-day period, and, if the dealer has
effected only three bona fide inter-deal-
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er purchases during such period, all
three of such purchases.

(C) If the dealer’s bid or offer prices
to the customer do not satisfy the cri-
teria of paragraphs (a)(2)(i)(A) or
(a)(2)(1)(B) of this section, the dealer
shall disclose to the customer:

(1) That it has not effected inter-
dealer purchases or sales of the penny
stock consistently at its bid or offer
price, and

(2) The price at which it last pur-
chased the penny stock from, or sold
the penny stock to, respectively, an-
other dealer in a bona fide transaction.

(ii) With respect to transactions ef-
fected by a broker or dealer with or for
the account of the customer:

(A) On an agency basis or

(B) On a basis other than as a market
maker in the security, where, after
having received an order from the cus-
tomer to purchase a penny stock, the
dealer effects the purchase from an-
other person to offset a contempora-
neous sale of the penny stock to such
customer, or, after having received an
order from the customer to sell the
penny stock, the dealer effects the sale
to another person to offset a contem-
poraneous purchase from such cus-
tomer, the broker or dealer shall dis-
close the best independent interdealer
bid and offer prices for the penny stock
that the broker or dealer obtains
through reasonable diligence. A
broker-dealer shall be deemed to have
exercised reasonable diligence if it ob-
tains quotations from three market
makers in the security (or all known
market makers if there are fewer than
three).

(3) With respect to bid or offer prices
and transaction prices disclosed pursu-
ant to paragraph (a) of this section, the
broker or dealer shall disclose the
number of shares to which the bid and
offer prices apply.

(b) Timing. (1) The information de-
scribed in paragraph (a) of this section:

(i) Shall be provided to the customer
orally or in writing prior to effecting
any transaction with or for the cus-
tomer for the purchase or sale of such
penny stock; and

(ii) Shall be given or sent to the cus-
tomer in writing, at or prior to the
time that any written confirmation of
the transaction is given or sent to the

368



Securities and Exchange Commission

customer pursuant to 17 CFR 240.10b-10
of this chapter.

(2) A broker or dealer, at the time of
making the disclosure pursuant to
paragraph (b)(1)(i) of this section, shall
make and preserve as part of its
records, a record of such disclosure for
the period specified in 17 CFR 240.17a—
4(b).

(c) Definitions. For purposes of this
section:

(1) The term bid price shall mean the
price most recently communicated by
the dealer to another broker or dealer
at which the dealer is willing to pur-
chase one or more round lots of the
penny stock, and shall not include indi-
cations of interest.

(2) The term offer price shall mean
the price most recently communicated
by the dealer to another broker or
dealer at which the dealer is willing to
sell one or more round lots of the
penny stock, and shall not include indi-
cations of interest.

(3) The term inside bid quotation for a
security shall mean the highest bid
quotation for the security displayed by
a market maker in the security on a
Qualifying Electronic Quotation Sys-
tem, at any time in which at least two
market makers are contemporaneously
displaying on such system bid and offer
quotations for the security at specified
prices.

(4) The term inside offer quotation for
a security shall mean the lowest offer
quotation for the security displayed by
a market maker in the security on a
Qualifying Electronic Quotation Sys-
tem, at any time in which at least two
market makers are contemporaneously
displaying on such system bid and offer
quotations for the security at specified
prices.

(6) The term Qualifying Electronic
Quotation System shall mean an auto-
mated interdealer quotation system
that has the characteristics set forth
in section 17B(b)(2) of the Act, or such
other automated interdealer quotation
system designated by the Commission
for purposes of this section.

[67 FR 18033, Apr. 28, 1992]
§240.15g-4 Disclosure of compensation
to brokers or dealers.

PRELIMINARY NOTE: Brokers and dealers
may wish to refer to Securities Exchange

§240.15g-4

Act Release No. 30608 (April 20, 1992) for a
discussion of the procedures for computing
compensation in active and competitive
markets, inactive and competitive markets,
and dominated and controlled markets.

(a) Disclosure requirement. It shall be
unlawful for any broker or dealer to ef-
fect a transaction in any penny stock
for or with the account of a customer
unless such broker or dealer discloses
to such customer, within the time peri-
ods and in the manner required by
paragraph (b) of this section, the aggre-
gate amount of any compensation re-
ceived by such broker or dealer in con-
nection with such transaction.

(b) Timing. (1) The information de-
scribed in paragraph (a) of this section:

(i) Shall be provided to the customer
orally or in writing prior to effecting
any transaction with or for the cus-
tomer for the purchase or sale of such
penny stock; and

(ii) Shall be given or sent to the cus-
tomer in writing, at or prior to the
time that any written confirmation of
the transaction is given or sent to the
customer pursuant to 17 CFR 240.10b—
10.

(2) A broker or dealer, at the time of
making the disclosure pursuant to
paragraph (b)(1)(i) of this section, shall
make and preserve as part of its
records, a record of such disclosure for
the period specified in 17 CFR 240.17a—
4(b).

(c) Definition of compensation. For
purposes of this section, compensation
means, with respect to a transaction in
a penny stock:

(1) If a broker is acting as agent for
a customer, the amount of any remu-
neration received or to be received by
it from such customer in connection
with such transaction;

(2) If, after having received a buy
order from a customer, a dealer other
than a market maker purchased the
penny stock as principal from another
person to offset a contemporaneous
sale to such customer or, after having
received a sell order from a customer,
sold the penny stock as principal to an-
other person to offset a contempora-
neous purchase from such customer,
the difference between the price to the
customer and such contemporaneous
purchase or sale price; or
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