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of this Appendix B shall mean non-cus-
tomer as defined in 17 CFR 1.17(b)(4).

(Secs. 15(c)(3), 17(a) and 23(a), 15 U.S.C.
T80(c)(3), 78q(a), and 7T8w(a))

[44 FR 34886, June 15, 1979, as amended at 46
FR 37041, July 17, 1981; 49 FR 31848, Aug. 9,
1984]

§240.15¢3-1c Consolidated computa-
tions of net capital and aggregate
indebtedness for certain subsidi-
aries and affiliates (Appendix C to
17 CFR 240.15¢3-1).

(a) Flow Through Capital Benefits.
Every broker or dealer in computing
its net capital and aggregate indebted-
ness pursuant to 17 CFR 240.15c3-1
shall, subject to the provisions of para-
graphs (b) and (d) of this Appendix,
consolidate in a single computation as-
sets and liabilities of any subsidiary or
affiliate for which it guarantees, en-
dorses or assumes directly or indirectly
the obligations or liabilities. The as-
sets and liabilities of a subsidiary or
affiliate whose liabilities and obliga-
tions have not been guaranteed, en-
dorsed, or assumed directly or indi-
rectly by the broker or dealer may also
be so consolidated if an opinion of
counsel is obtained as provided for in
paragraph (b) of this section.

(b) Required Counsel Opinions.(1) If
the consolidation, provided for in para-
graph (a) of this section, of any such
subsidiary or affiliate results in the in-
crease of the broker’s or dealers’s net
capital and/or the decrease of the bro-
ker’s or dealer’s minimum net capital
requirement under paragraph (a) of
§240.15c3-1 and an opinion of counsel
described in paragraph (b)(2) of this
section has not been obtained, such
benefits shall not be recognized in the
broker’s or dealer’s computation re-
quired by this section.

(2) Except as provided for in para-
graph (b)(1) of this section, consolida-
tion shall be permitted with respect to
any subsidiaries or affiliates which are
majority owned and controlled by the
broker or dealer for which the broker
or dealer can demonstrate to the satis-
faction of the Commission, through the
Examining Authority, by an opinion of
counsel that the net asset values, or
the portion thereof related to the par-
ent’s ownership interest in the sub-
sidiary or affiliate may be caused by
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the broker or dealer or a trustee ap-
pointed pursuant to the Securities In-
vestor Protection Act of 1970 or other-
wise, to be distributed to the broker or
dealer within 30 calendar days. Such
opinion shall also set forth the actions
necessary to cause such a distribution
to be made, identify the parties having
the authority to take such actions,
identify and describe the rights of
other parties or classes of parties, in-
cluding but not limited to customers,
general creditors, subordinated lenders,
minority shareholders, employees, liti-
gants and governmental or regulatory
authorities, who may delay or prevent
such a distribution and such other as-
surances as the Commission or the Ex-
amining Authority by rule or interpre-
tation may require. Such opinion shall
be current and periodically renewed in
connection with the broker’s or deal-
er’s annual audit pursuant to 17 CFR
240.17a-5 under the Securities Exchange
Act of 1934 or upon any material
change in circumstances.

(c) Principles of Consolidation. In pre-
paring a consolidated computation of
net capital and/or aggregate indebted-
ness pursuant to this section, the fol-
lowing minimum and non-exclusive re-
quirements shall be observed:

(1) Consolidated net worth shall be
reduced by the estimated amount of
any tax reasonably anticipated to be
incurred upon distribution of the assets
of the subsidiary or affiliate.

(2) Liabilities of a consolidated sub-
sidiary or affiliate which are subordi-
nated to the claims of present and fu-
ture creditors pursuant to a satisfac-
tory subordination agreement shall not
be added to consolidated net worth un-
less such subordination extends also to
the claims of present or future credi-
tors of the parent broker or dealer and
all consolidated subsidiaries.

(3) Subordinated liabilities of a con-
solidated subsidiary or affiliate which
are consolidated in accordance with
paragraph (¢)(2) of this section may not
be prepaid, repaid or accelerated if any
of the entities included in such consoli-
dation would otherwise be unable to
comply with the provisions of Appendix
(D), 17 CFR 240.15c3-1d.

(4) Each broker or dealer included
within the consolidation shall at all
times be in compliance with the net
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capital requirement to which it is sub-
ject.

(d) Certain Precluded Acts. No broker
or dealer shall guarantee, endorse or
assume directly or indirectly any obli-
gation or liability of a subsidiary or af-
filiate unless the obligation or liability
is reflected in the computation of net
capital and/or aggregate indebtedness
pursuant to 17 CFR 240.15¢c3-1 or this
Appendix (C), except as provided in
paragraph (b)(1) of this section.

[40 FR 29808, July 16, 1975, as amended at 57
FR 56988, Dec. 2, 1992]

§240.15¢3-1d Satisfactory Subordina-
tion Agreements (Appendix D to 17
CFR 240.15¢3-1).

(a) Introduction. (1) This Appendix
sets forth minimum and non-exclusive
requirements for satisfactory subordi-
nation agreements (hereinafter ‘‘sub-
ordination agreement’’). The Exam-
ining Authority may require or the
broker or dealer may include such
other provisions as deemed necessary
or appropriate to the extent such pro-
visions do not cause the subordination
agreement to fail to meet the min-
imum requirements of this Appendix
(D).

(2) Certain Definitions. For purposes of
17 CFR 240.15c3-1 and this Appendix
(D):

(i) A subordination agreement may
be either a subordinated loan agree-
ment or a secured demand note agree-
ment.

(i1) The term subordinated loan agree-
ment shall mean the agreement or
agreements evidencing or governing a
subordinated borrowing of cash.

(iii) The term Collateral Value of any
securities pledged to secure a secured
demand note shall mean the market
value of such securities after giving ef-
fect to the percentage deductions set
forth in paragraph (c)(2)(vi) of
§240.15¢c3-1 except for paragraph
(©)2)(vi)(J). In lieu of the deduction
under (c)(2)(vi)(J), the broker or dealer
shall reduce the market value of the
securities pledged to secure the secured
demand note by 30 percent.

(iv) The term Payment Obligation
shall mean the obligation of a broker
or dealer in respect to any subordina-
tion agreement (A) to repay cash
loaned to the broker or dealer pursuant

17 CFR Ch. Il (4-1-03 Edition)

to a subordinated loan agreement or
(B) to return a secured demand note
contributed to the broker or dealer or
reduce the unpaid principal amount
thereof and to return cash or securities
pledged as collateral to secure the se-
cured demand note and (C) ‘“‘Payment”
shall mean the performance by a
broker or dealer of a Payment Obliga-
tion.

(Vv)(A) The term secured demand note
agreement shall mean an agreement (in-
cluding the related secured demand
note) evidencing or governing the con-
tribution of a secured demand note to a
broker or dealer and the pledge of secu-
rities and/or cash with the broker or
dealer as collateral to secure payment
of such secured demand note. The se-
cured demand note agreement may pro-
vide that neither the lender, his heirs,
executors, administrators or assigns
shall be personally liable on such note
and that in the event of default the
broker or dealer shall look for payment
of such note solely to the collateral
then pledged to secure the same.

(B) The secured demand note shall be
a promissory note executed by the
lender and shall be payable on the de-
mand of the broker or dealer to which
it is contributed; provided, however,
that the making of such demand may
be conditioned upon the occurrence of
any of certain events which are accept-
able to the Commission and to the Ex-
amining Authority for such broker or
dealer.

(C) If such note is not paid upon pre-
sentment and demand as provided for
therein, the broker or dealer shall have
the right to liquidate all or any part of
the securities then pledged as collat-
eral to secure payment of the same and
to apply the net proceeds of such lig-
uidation, together with any cash then
included in the collateral, in payment
of such note. Subject to the prior
rights of the broker or dealer as pledg-
ee, the lender, as defined herein, may
retain ownership of the collateral and
have the benefit of any increases and
bear the risks of any decreases in the
value of the collateral and may retain
the right to vote securities contained
within the collateral and any right to
income therefrom or distributions
thereon, except the broker or dealer
shall have the right to receive and hold
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