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stay of the decision before the 30-day
effective date. An action taken under
paragraph (0)(1) of this section takes
effect immediately.

(3) The Regional Administrator must
provide a written explanation why an
appellate officer’s decision has been re-
versed, modified, or remanded.

(4) The Regional Administrator must
promptly notify the appellant(s) of any
action taken under this paragraph (o).

(5) The Regional Administrator’s de-
cision to affirm, reverse, or modify an
appellate officer’s decision is a final
agency action for purposes of judicial
review.

(p) Issuance of a mnon-transferable li-
cense. A non-transferable license will
be issued to a person upon acceptance
of his or her appeal of an initial admin-
istrative determination denying an ap-
plication for a license for license limi-
tation groundfish, crab species under
§679.4(k) or scallops under §679.4(g).
This non-transferable license author-
izes a person to conduct directed fish-
ing for groundfish, crab species, or
catch and retain scallops and will have
specific endorsements and designations
based on the person’s claims in his or
her application for a license. This non-
transferable license expires upon the
resolution of the appeal.

[61 FR 31230, June 19, 1996, as amended at 62
FR 177563, Apr. 11, 1997; 63 FR 52657, Oct. 1,
1998; 63 FR 64879, Nov. 24, 1998; 65 FR 78118,
Dec. 14, 2000; 66 FR 27911, May 21, 2001; 67 FR
4148, Jan. 28, 2002]

§679.44 Penalties.

Any person committing, or a fishing
vessel used in the commission of, a vio-
lation of the Magnuson-Stevens Act or
Halibut Act, or any regulation issued
under the Magnuson-Stevens Act or
Halibut Act, is subject to the civil and
criminal penalty provisions and civil
forfeiture provisions of the Magnuson-
Stevens Act or Halibut Act, to part 600
of this chapter, to 15 CFR part 904
(Civil Procedures), and to other appli-
cable law. Penalties include but are not
limited to permanent or temporary
sanctions to QS and associated IFQ.

§679.45 IFQ cost recovery program.

(a) Cost recovery fees—(1) Responsi-
bility. The person documented on the
IFQ permit as the permit holder at the
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time of an IFQ landing must comply
with the requirements of this section.
Subsequent transfer of QS or IFQ does
not affect the permit holder’s liability
for noncompliance with this section.

(2) IFQ Fee Liability Determination.
After each IFQ fishing year, the Re-
gional Administrator will issue each
IFQ permit holder a summary of his or
her IFQ pounds landed during that IFQ
fishing year for each permit as part of
the IFQ Landing and Estimated Fee Li-
ability page described at
§679.5(1)(T)({1)(C)(2). The summary will
include an estimated IFQ fee liability
based on the standard ex-vessel values
of the landings. The summary and esti-
mated fee liability will include details
of TFQ equivalent pounds landed by
permit, port or port-group, species,
date, and IFQ standard prices. The per-
mit holder must either accept NMFS’s
estimate of IFQ liability or revise
NMFS’s estimate of IFQ fee liability
using the Fee Submission Form de-
scribed at §679.5(1)(7)(ii). If the permit
holder revises NMFS’s estimate of his
or her fee liability, NMFS may request
in writing that the permit holder sub-
mit documentation establishing the
factual basis for the revised calcula-
tion. If the permit holder fails to pro-
vide adequate documentation by the
30th day after the date of such request,
NMFS will determine the IFQ permit
holder’s fee liability based on standard
ex-vessel values.

(38) Fee Collection. An IFQ permit
holder with an IFQ landing is respon-
sible for self-collecting his or her own
fee during the calendar year in which
the IFQ fish is harvested.

(4) Payment—(i) Payment due date. An
IFQ permit holder must submit his or
her IFQ fee liability payment(s) to
NMFS at the address provided in this
section at paragraph (a)(4)(iii) of this
section not later than January 31 of
the year following the calendar year in
which the IFQ landings were made.

(ii) Payment recipient. Make payment
payable to NMFS.

(iii) Payment address. Mail payment
and related documents to:

Administrator, Alaska
NMFS,

Attn: RAM Program,

P.O. Box 21668,

Juneau, AK 99802 1668,

Region,
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FAX: (907) 586-7354.

or submit electronically to NMFS via
forms available from RAM or on the
RAM area of the Alaska Region Home
Page at http:/www.fakr.noaa.gov/ram.

(iv) Payment method. Payment must
be made in U.S. dollars by personal
check drawn on a U.S. bank account,
money order, bank certified check, or
credit card.

(b) IFQ ex-vessel value determination
and use—(1) General. An IFQ permit
holder must use either the IFQ stand-
ard ex-vessel value or the IFQ actual
ex-vessel value when determining the
IFQ fee liability based on ex-vessel
value. An IFQ permit holder must base
all fee liability calculations on the ex-
vessel value that correlates to landed
IFQ fish that is recorded in IFQ equiva-
lent pounds.

(2) IFQ actual ex-vessel value. An IFQ
permit holder that uses actual ex-ves-
sel value, as defined in §679.2, to deter-
mine IFQ fee liability must document
actual ex-vessel value for each IFQ per-
mit.

(c) IFQ standard ex-vessel value deter-
mination and use—(1) Use of standard
price. An IFQ permit holder that uses
standard ex-vessel value to determine
the IFQ fee liability as part of a revised
IFQ fee liability submission must use
the corresponding standard price(s) as
published in the FEDERAL REGISTER.

(2) Duty to publish list—({) General.
Each year the Regional Administrator
will publish IFQ standard prices in the
FEDERAL REGISTER during the last
quarter of each calendar year. The
standard prices will be described in
U.S. dollars per IFQ equivalent pound,
for IFQ halibut and sablefish landings
made during the current calendar year.

(i1) Effective duration. The IFQ stand-
ard prices will remain in effect until
revised by the Regional Administrator
by notification in the FEDERAL REG-
ISTER based upon new information of
the type set forth in this section. IFQ
standard prices published in the FED-
ERAL REGISTER by NMFS shall apply to
all landings made in the same calendar
year as the IFQ standard price publica-
tion and shall replace any IFQ stand-
ard prices previously provided by
NMFS that may have been in effect for
that same calendar year.
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(iii) Determination. NMFS will cal-
culate the IFQ standard prices to re-
flect, as closely as possible by month
and port or port-group, the variations
in the actual ex-vessel values of IFQ
halibut and IFQ sablefish landings
based on information provided in the
IFQ Buyer Reports as described in
§679.5(1)(7)(i). The Regional Adminis-
trator will base IFQ standard prices on
the following types of information:

(A) Landed pounds by IFQ species,
port-group, and month;

(B) Total ex-vessel value by IFQ spe-
cies, port-group, and month; and

(C) Price adjustments, including IFQ
retro-payments.

(d) IFQ fee percentage—(1) Default per-
centage. The IFQ fee percentage is 3
percent (0.03) unless adjusted by the
Regional Administrator by publication
in the FEDERAL REGISTER in accord-
ance with §679.45(d)(3).

(2) Calculating fee percentage wvalue.
Each year the Regional Administrator
will calculate the fee percentage.

(i) Factors. In making the calcula-
tions the Regional Administrator will
consider the following factors:

(A) The catch to which the IFQ fee
will apply;

(B) The projected ex-vessel value of
that catch;

(C) The costs directly related to the
management and enforcement of the
IFQ program;

(D) The funds available for the IFQ
program in the Limited Access System
Administrative Fund (LASAF); and

(E) Nonpayment of fee liabilities.

(ii) Methodology. In making the cal-
culation, the Regional Administrator
will use the methodology described
here.

[100 x (DPC — AB)/V]/ (1 — NPR)

where:

DPC is the direct program costs for the IFQ
fishery for the previous fiscal year,

AB is the projected end of the year LASAF
account balance for the IFQ program,

V is the projected ex-vessel value of the
catch subject to the IFQ fee for the current
year, and

NPR is the fraction of the fee assessments
that is expected to result in nonpayment.

(3) Adjustments. (i) General. During or
before the last quarter of each year,
the Regional Administrator will con-
sider adjusting the IFQ fee percentage.

720



Fishery Conservation and Management

Consideration will be based on the cal-
culations described in §679.45(d)(2). The
Regional Administrator may reduce
the IFQ fee percentage at any time
based on new information of the type
set forth in §679.45(d)(2).

(ii) In-season effective period. An in-
season reduction in the IFQ fee per-
centage supersedes the IFQ fee percent-
age previously in effect for the cal-
endar year and remains in effect
through the end of the calendar year in
which it was determined unless other-
wise adjusted by the Regional Adminis-
trator.

(4) Publication. The Regional Admin-
istrator will publish notification in the
FEDERAL REGISTER any adjustment of
the IFQ fee percentage.

(5) Applicable percentage. The IFQ per-
mit holder must use the IFQ fee per-
centage in effect at the time an IFQ
landing is made to calculate his or her
fee liability for such landed IFQ pounds
unless the percentage is subsequently
adjusted as described in §679.45(d)(3).
The IFQ permit holder must use the
IFQ percentage in effect at the time an
IFQ retro-payment is received by the
IFQ permit holder to calculate his or
her IFQ fee liability for the IFQ retro-
payment.

(e) Non-payment of fee. If an IFQ per-
mit holder does not submit a complete
Fee Submission Form and cor-
responding payment by the due date
described in §679.45(a)(2) and (3), the
Regional Administrator may:

(1) At any time thereafter send an
IAD to the IFQ permit holder stating
that the IFQ permit holder’s estimated
fee liability, as calculated by the Re-
gional Administrator and sent to the
IFQ permit holder pursuant to
§679.45(a)(2) is the amount of IFQ fee
due from the IFQ permit holder.

(2) Disapprove any transfer of IFQ or
QS to or from the IFQ permit holder in
accordance with §679.41(c)(8)(i). Upon
final agency action determining that
an IFQ permit holder has not paid his
or her IFQ fee liability, any IFQ fishing
permit held by the IFQ permit holder is
not valid until all IFQ fee liabilities
are paid. If payment is not received by
the 30t day after the final agency ac-
tion, the matter will be referred to the
appropriate authorities for purposes of
collection.
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(f) Underpayment of IFQ fee. (1) When
an IFQ permit holder has incurred a fee
liability and made a timely payment to
NMFS of an amount less than the
NMFS estimated IFQ fee liability, the
Regional Administrator will review the
Fee Submission Form and related doc-
umentation submitted by the IFQ per-
mit holder. If the Regional Adminis-
trator determines that the IFQ permit
holder has not paid a sufficient
amount, the Regional Administrator
may disapprove any transfer of IFQ or
QS to or from the IFQ permit holder in
accordance with §679.41(c)(4). The Re-
gional Administrator will notify the
IFQ permit holder by letter that an in-
sufficient amount has been paid and
that the IFQ permit holder has 30 days
from the date of the letter to either
pay the amount determined to be due
or provide additional documentation to
prove that the amount paid was the
correct amount. The Regional Admin-
istrator will evaluate any additional
documentation submitted by an IFQ
permit holder in support of his or her
payment. If the Regional Adminis-
trator determines that the additional
documentation does not meet the IFQ
permit holder’s burden of proving his
or her payment is correct, the Regional
Administrator will send the permit
holder an IAD indicating that the per-
mit holder did not meet the burden of
proof to change the IFQ fee liability as
calculated by the Regional Adminis-
trator based upon the IFQ standard ex-
vessel value.

(2) After expiration of the 30-day pe-
riod, the Regional Administrator will
issue an IAD and notify the IFQ permit
holder. The IAD will set out the facts
and indicate the deficiencies in the
documentation submitted by the per-
mit holder. An IFQ permit holder who
receives an IAD may appeal pursuant
to §679.43. In an appeal of an IAD made
under this section, the IAD permit
holder has the burden of proving his or
her claim.

(3) If the permit holder fails to file an
appeal of the IAD pursuant to §679.43,
the TAD will become the final agency
action. If the IAD is appealed and the
final agency action is a determination
that additional sums are due from the
IFQ permit holder, the IFQ permit
holder must pay any IFQ fee amount
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determined to be due not later than 30
days from the issuance of the final
agency action. Once a fee liability de-
termination becomes final, any IFQ
fishing permit held by the IFQ permit
holder will be deemed not valid until
all IFQ fee liabilities have been paid. If
payment is not received by the 30th day
after the final agency action, the mat-
ter will be referred to the appropriate
authorities for purposes of collection.

(g) Over payment. Upon issuance of
final agency action, any amount sub-
mitted to NMFS in excess of the IFQ
fee liability determined to be due by
the final agency action will be returned
to the IFQ permit holder unless the
permit holder requests the agency to
credit the excess amount against the
IFQ permit holder’s future IFQ fee li-
ability.

(h) Appeals and requests for reconsider-
ation. An IFQ permit holder who re-
ceives an IAD may either appeal the
IAD pursuant to §679.43 or request re-
consideration. Within 60 days from the
date of issuance of the IAD, the Re-
gional Administrator may undertake a
reconsideration of the IAD on his or
her own initiative. If a request for re-
consideration is submitted or the Re-
gional Administrator initiates a recon-
sideration, the 60-day period for appeal
under §679.43 will begin anew upon
issuance of the Regional Administra-
tor’s reconsidered IAD. The Regional
Administrator may undertake only one
reconsideration of the IAD, if any. If an
IFQ permit holder fails to file an ap-
peal of the IAD pursuant to §679.43, the
IAD will become the final agency ac-
tion. In any appeal or reconsideration
of an IAD made under this section, an
IFQ permit holder has the burden of
proving his or her claim.

(i) Annual report. NMFS will publish
annually a report describing the status
of the IFQ Cost Recovery Program.

[66 FR 14924, Mar. 20, 2000, as amended at 67
FR 4133, Jan. 28, 2002]

Subpart E—Groundfish Observer
Program

SOURCE: 61 FR 56431, Nov. 1, 1996, unless
otherwise noted.
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§679.50 Groundfish Observer Program
applicable through December 31,
2002.

(a) General. Operators of vessels pos-
sessing a Federal fisheries permit
under §679.4(b)(1) and processors that
possess a Federal processor permit
under §679.4(f)(1), must comply with
this section. The owner of a fishing
vessel subject to this part or a proc-
essor subject to this part must ensure
that the operator or manager complies
with this section and is jointly and sev-
erally liable for such compliance. Ob-
server coverage for the CDQ fisheries
obtained in compliance with para-
graphs (c)(4) and (d)(4) of this section
may not be used to comply with ob-
server coverage requirements for non-
CDQ groundfish fisheries specified in
this section.

(b) Purpose. The purpose of the
Groundfish Observer Program is to
allow observers to collect Alaska fish-
eries data deemed by the Regional Ad-
ministrator to be necessary and appro-
priate for management, compliance
monitoring, and research of groundfish
fisheries and for the conservation of
marine resources or their environment.

(c) Observer requirements for vessels. (1)
Observer coverage is required as fol-
lows:

(i) A mothership of any length that
processes 1,000 mt or more in round-
weight equivalent of groundfish during
a calendar month is required to have
an observer aboard the vessel each day
it receives or processes groundfish dur-
ing that month.

(ii) A mothership of any length that
processes from 500 mt to 1,000 mt in
round-weight equivalent of groundfish
during a calendar month is required to
have an observer aboard the vessel at
least 30 percent of the days it receives
or processes groundfish during that
month.

(iii) Each mothership that receives
pollock harvested by catcher vessels in
the catcher vessel operational area
during the second pollock season that
starts on September 1 under
§679.23(e)(2) is required to have a sec-
ond observer aboard, in addition to the
observer required under paragraphs
(¢)(1) (i) and (ii) of this section, for
each day of the second pollock season
until the chum salmon savings area is
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