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terms requested by the applicant, an
appeal may be filed with the Regional
Administrator.

(d) The appeal must be in writing,
and must allege facts or circumstances
to show why the criteria in this sub-
part have been met, or why an excep-
tion should be granted.

(e) At the appellant’s discretion, the
appeal may be accompanied by a re-
quest that the Regional Administrator
seek a recommendation from the Coun-
cil as to whether the appeal should be
granted. Such a request must contain
the appellant’s acknowledgment that
the confidentiality provisions of the
Magnuson-Stevens Act at 16 U.S.C. 1853
(d) and part 600 of this chapter are
waived with respect to any information
supplied by Regional Administrator to
the Council and its advisory bodies for
purposes of receiving the Council’s rec-
ommendation on the appeal. In re-
sponding to a request for a rec-
ommendation on appeal, the Council
will apply the provisions of the
PCGFMP in making its recommenda-
tion as to whether the appeal should be
granted.

(f) Absent good cause for further
delay, the Regional Administrator will
issue a written decision on the appeal
within 45 days of receipt of the appeal,
or, if a recommendation from the
Council is requested, within 45 days of
receiving the Council’s recommenda-
tion. The Regional Administrator’s de-
cision is the final administrative deci-
sion of the Department as of the date
of the decision.

[66 FR 40922, Aug. 6, 2001]

§660.341 Limited entry permit sanc-
tions.

Limited entry permits issued or ap-
plied for under this subpart are subject
to sanctions pursuant to the Magnuson
Act at 16 U.S.C. 1858(g) and 15 CFR part
904, subpart D.

§660.350 Compensation with fish for
collecting resource information—
exempted fishing permits off Wash-
ington, Oregon, and California.

In addition to the reasons stated in
§600.745(b)(1) of this chapter, an EFP
may be issued under this subpart G for
the purpose of compensating the owner
or operator of a vessel for collecting re-
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source information according to a pro-
tocol approved by NMFS. NMFS may
issue an EFP allowing a vessel to re-
tain fish as compensation in excess of
trip limits or to be exempt from other
specified management measures for the
Pacific coast groundfish fishery.

(a) Compensation EFP for vessels under
contract with NMFS to conduct a resource
survey. NMFS may issue an EFP to the
owner or operator of a vessel that con-
ducted a resource survey according to a
contract with NMFS. A vessel’s total
compensation from all sources (in
terms of dollars or amount of fish, in-
cluding fish from survey samples or
compensation fish) will be determined
through normal Federal procurement
procedures. The compensation EFP
will specify the maximum amount or
value of fish the vessel may take and
retain after the resource survey is com-
pleted.

(1) Competitive offers. NMFS may ini-
tiate a competitive solicitation (re-
quest for proposals or RFP) to select
vessels to conduct resource surveys
that use fish as full or partial com-
pensation, following normal Federal
procurement procedures.

(2) Consultation and approval. At a
Council meeting, NMFS will consult
with the Council and receive public
comment on upcoming resource sur-
veys to be conducted if groundfish
could be used as whole or partial com-
pensation. Generally, compensation
fish would be similar to surveyed spe-
cies, but there may be reasons to pro-
vide payment with healthier, more
abundant, less restricted stocks, or
more easily targeted species. For ex-
ample, NMFS may decline to pay a ves-
sel with species that are, or are ex-
pected to be, overfished, or that are
subject to overfishing, or that are un-
avoidably caught with species that are
overfished or subject to overfishing.
NMFS may also consider levels of dis-
cards, bycatch, and other factors. If the
Council does not approve providing
whole or partial compensation for the
conduct of a survey, NMFS will not use
fish, other than fish taken during the
scientific research, as compensation
for that survey. For each proposal,
NMF'S will present:
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(i) The maximum number of vessels
expected or needed to conduct the sur-
vey,

(ii) An estimate of the species and
amount of fish likely to be needed as
compensation,

(iii) When the survey and compensa-
tion fish would be taken, and

(iv) The year in which the compensa-
tion fish would be deducted from the
ABC before determining the optimum
yield (harvest guideline or quota).

(3) Issuance of the compensation EFP.
Upon successful completion of the sur-
vey, NMFS will issue a ‘‘compensation
EFP” to the vessel if it has not been
fully compensated. The procedures in
§600.745(b)(1) through (b)(4) of this
chapter do not apply to a compensation
EFP issued under this subpart for the
Pacific coast groundfish fishery (50
CFR part 660, subpart G).

(4) Terms and conditions of the com-
pensation EFP. Conditions for disposi-
tion of bycatch or any excess catch, for
reporting the value of the amount
landed, and other appropriate terms
and conditions may be specified in the
EFP. Compensation fishing must occur
during the period specified in the EFP,
but no later than the end of September
of the fishing year following the sur-
vey, and must be conducted according
to the terms and conditions of the
EFP.

(5) Reporting the compensation catch.
The compensation EFP may require
the vessel owner or operator to keep
separate records of compensation fish-
ing and to submit them to NMFS with-
in a specified period of time after the
compensation fishing is completed.

(6) Accounting for the compensation
catch. As part of the annual specifica-
tions process (§660.321), NMFS will ad-
vise the Council of the amount of fish
authorized to be retained under a com-
pensation EFP, which then will be de-
ducted from the next year’s ABCs be-
fore setting the HGs or quotas. Fish au-
thorized in an EFP too late in the year
to be deducted from the following
year’s ABC will be accounted for in the
next management cycle practicable.

(b) Compensation for commercial vessels
collecting resource information under a
standard EFP. NMFS may issue an EFP
to allow a commercial fishing vessel to
take and retain fish in excess of cur-

50 CFR Ch. VI (10-1-02 Edition)

rent management limits for the pur-
pose of collecting resource information
(§600.745(b) of this chapter). The EFP
may include a compensation clause
that allows the participating vessel to
be compensated with fish for its efforts
to collect resource information accord-
ing to NMFS’ approved protocol. If
compensation with fish is requested in
an EFP application, or proposed by
NMFS, the following provisions apply
in addition to those at §600.745(b) of
this chapter.

(1) Application. In addition to the re-
quirements in §600.745(b) of this chap-
ter, application for an EFP with a com-
pensation clause must clearly state
whether a vessel’s participation is con-
tingent upon compensation with
groundfish and, if so, the minimum
amount (in metric tons, round weight)
and the species. As with other EFPs
issued under §600.745 of this chapter,
the application may be submitted by
any individual, including a state fish-
ery management agency or other re-
search institution.

(2) Denial. In addition to the reasons
stated in §600.745(b)(3)(iii) of this chap-
ter, the application will be denied if
the requested compensation fishery,
species, or amount is unacceptable for
reasons such as, but not limited to, the
following: NMFS concludes the value
of the resource information is not com-
mensurate with the value of the com-
pensation fish; the proposed compensa-
tion involves species that are (or are
expected to be) overfished or subject to
overfishing, fishing in times or areas
where fishing is otherwise prohibited
or severely restricted, or fishing for
species that would involve unavoidable
bycatch of species that are overfished
or subject to overfishing; or NMFS con-
cludes the information can reasonably
be obtained at a less cost to the re-
source.

(3) Window period for other applica-
tions. If the RA or designee agrees that
compensation should be considered,
and that more than a minor amount
would be used as compensation, then a
window period will be announced in the
FEDERAL REGISTER during which addi-
tional participants will have an oppor-
tunity to apply. This notification
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would be made at the same time as an-
nouncement of receipt of the applica-
tion and request for comments required
under §660.745(b). If there are more
qualified applicants than needed for a
particular time and area, NMFS will
choose among the qualified vessels, ei-
ther randomly, in order of receipt of
the completed application, or by other
impartial selection methods. If the per-
mit applicant is a state, university, or
Federal entity other than NMFS, and
NMFS approves the selection method,
the permit applicant may choose
among the qualified vessels, either ran-
domly, in order of receipt of the vessel
application, or by other impartial se-
lection methods.

(4) Terms and conditions. The EFP will
specify the amounts that may be taken
as scientific samples and as compensa-
tion, the time period during which the
compensation fishing must occur, man-
agement measures that NMFS will
waive for a vessel fishing under the
EFP, and other terms and conditions
appropriate to the fishery and the col-
lection of resource information. NMFS
may require compensation fishing to
occur on the same trip that the re-
source information is collected.

(5) Accounting for the catch. Samples
taken under this EFP, as well as any
compensation fish, count toward the
current year’s catch or landings.

[64 FR 49101, Sept. 10, 1999]

§660.360 Groundfish
gram.

(a) General. Vessel owners, operators,
and managers are jointly and severally
responsible for their vessel’s compli-
ance with this section.

(b) Purpose. The purpose of the
Groundfish Observer Program is to
allow observers to collect fisheries
data deemed by the Northwest Re-
gional Administrator, NMFS, to be
necessary and appropriate for manage-
ment, compliance monitoring, and re-
search in the groundfish fisheries and
for the conservation of living marine
resources and their habitat.

(c) Observer coverage requirements—(1)
At-sea processors. [Reserved]

(2) Catcher vessels. For the purposes of
this section, catcher vessels include all
vessels, using open access or limited
entry gear (including exempted gear

observer pro-
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types) that take and retain, possess or
land groundfish at a processor(s) as de-
fined at §660.302. When NMF'S notifies
the vessel owner, operator, permit
holder, or the vessel manager of any re-
quirement to carry an observer, the
vessel may not take and retain, pos-
sess, or land any groundfish without
carrying an observer.

(i) Notice of departure—Basic rule. At
least 24 hours (but not more than 36
hours) before departing on a fishing
trip, a vessel that has been notified by
NMFS that it is required to carry an
observer, or that is operating in an ac-
tive sampling unit, must notify NMFS
(or its designated agent) of the vessel’s
intended time of departure. Notice will
be given in a form to be specified by
NMFS.

(A) Optional notice—Weather delays. A
vessel that anticipates a delayed depar-
ture due to weather or sea conditions
may advise NMFS of the anticipated
delay when providing the basic notice
described in paragraph (c)(2)(i) of this
section. If departure is delayed beyond
36 hours from the time the original no-
tice is given, the vessel must provide
an additional notice of departure not
less than 4 hours prior to departure, in
order to enable NMFS to place an ob-
server.

(B) Optional notice—Back-to-back fish-
ing trips. A vessel that intends to make
back-to-back fishing trips (i.e., trips
with less than 24 hours between off-
loading from one trip and beginning
another), may provide the basic notice
described in paragraph (c)(2)(i)) of this
section for both trips, prior to making
the first trip. A vessel that has given
such notice is not required to give ad-
ditional notice of the second trip.

(ii) Cease fishing report. Not more
than 24 hours after ceasing the taking
and retaining of groundfish with lim-
ited entry or open access gear in order
to leave the fishery management area
or to fish for species not managed
under the Pacific Coast Groundfish
Fishery Management Plan, the owner,
operator, or vessel manager of each
vessel that is required to carry an ob-
server or that is operating in a seg-
ment of the fleet that NMFS has iden-
tified as an active sampling unit must
provide NMFS or its designated agent
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