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Office of the Secretary, Interior § 4.323 

its scope of review and may exercise 
the inherent authority of the Secretary 
to correct a manifest injustice or error 
where appropriate.

APPEALS TO THE BOARD OF INDIAN 
APPEALS IN PROBATE MATTERS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted.

§ 4.320 Who may appeal. 
(a) A party in interest has a right to 

appeal to the Board from an order of an 
OHA deciding official on a petition for 
rehearing, a petition for reopening, or 
regarding tribal purchase of interests 
in a deceased Indian’s trust estate. 

(b) Notice of appeal. Within 60 days 
from the date of the decision, an appel-
lant must file a written notice of ap-
peal signed by appellant, appellant’s 
attorney, or other qualified representa-
tive as provided in 43 CFR 1.3, with the 
Board of Indian Appeals, Office of 
Hearings and Appeals, U.S. Department 
of the Interior, 801 North Quincy 
Street, Arlington, Virginia 22203. A 
statement of the errors of fact and law 
upon which the appeal is based must be 
included in either the notice of appeal 
or in any brief filed. The notice of ap-
peal must include the names and ad-
dresses of parties served. A notice of 
appeal not timely filed will be dis-
missed for lack of jurisdiction. 

(c) Service of copies of notice of ap-
peal. The appellant must personally de-
liver or mail the original notice of ap-
peal to the Board of Indian Appeals. A 
copy must be served upon the OHA de-
ciding official whose decision is ap-
pealed as well as all interested parties. 
The notice of appeal filed with the 
Board must include a certification that 
service was made as required by this 
section. 

(d) Action by the OHA deciding offi-
cial; record inspection. The OHA decid-
ing official, upon receiving a copy of 
the notice of appeal, must notify the 
Superintendent concerned to return 
the duplicate record filed under 
§§ 4.236(b) and 4.241(d), or under § 4.242(f) 
of this part, to the Land Titles and 
Records Office designated under 
§ 4.236(b) of this part. The duplicate 
record must be conformed to the origi-

nal by the Land Titles and Records Of-
fice and will thereafter be available for 
inspection either at the Land Titles 
and Records Office or at the office of 
the Superintendent. In those cases in 
which a transcript of the hearing was 
not prepared, the OHA deciding official 
will have a transcript prepared which 
must be forwarded to the Board within 
30 days from receipt of a copy of the 
notice of appeal. 

[66 FR 67656, Dec. 31, 2001, as amended at 67 
FR 4368, Jan. 30, 2002]

§ 4.321 Notice of transmittal of record 
on appeal. 

The original record on appeal must 
be forwarded by the Land Titles and 
Records Office to the Board by cer-
tified mail. Any objection to the record 
as constituted must be filed with the 
Board within 15 days of receipt of the 
notice of docketing issued under § 4.332 
of this part.

§ 4.322 Docketing. 

The appeal will be docketed by the 
Board upon receipt of the administra-
tive record from the Land Titles and 
Records Office. All interested parties 
as shown by the record on appeal must 
be notified of the docketing. The dock-
eting notice must specify the time 
within which briefs may be filed and 
must cite the procedural regulations 
governing the appeal.

§ 4.323 Disposition of the record. 

Subsequent to a decision of the 
Board, other than remands, the record 
filed with the Board and all documents 
added during the appeal proceedings, 
including any transcripts prepared be-
cause of the appeal and the Board’s de-
cision, must be forwarded by the Board 
to the Land Titles and Records Office 
designated under § 4.236(b) of this part. 
Upon receipt of the record by the Land 
Titles and Records Office, the duplicate 
record required by § 4.320(c) of this part 
must be conformed to the original and 
forwarded to the Superintendent con-
cerned.
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43 CFR Subtitle A (10–1–02 Edition)§ 4.330

APPEALS TO THE BOARD OF INDIAN AP-
PEALS FROM ADMINISTRATIVE ACTIONS 
OF OFFICIALS OF THE BUREAU OF IN-
DIAN AFFAIRS: ADMINISTRATIVE RE-
VIEW IN OTHER INDIAN MATTERS NOT 
RELATING TO PROBATE PROCEEDINGS

SOURCE: 54 FR 6487, Feb. 10, 1989, unless 
otherwise noted.

§ 4.330 Scope. 
(a) The definitions set forth in 25 

CFR 2.2 apply also to these special 
rules. These regulations apply to the 
practice and procedure for: (1) Appeals 
to the Board of Indian Appeals from ad-
ministrative actions or decisions of of-
ficials of the Bureau of Indian Affairs 
issued under regulations in 25 CFR 
chapter 1, and (2) administrative re-
view by the Board of Indian Appeals of 
other matters pertaining to Indians 
which are referred to it for exercise of 
review authority of the Secretary or 
the Assistant Secretary—Indian Af-
fairs. 

(b) Except as otherwise permitted by 
the Secretary or the Assistant Sec-
retary—Indian Affairs by special dele-
gation or request, the Board shall not 
adjudicate: 

(1) Tribal enrollment disputes; 
(2) Matters decided by the Bureau of 

Indian Affairs through exercise of its 
discretionary authority; or 

(3) Appeals from decisions pertaining 
to final recommendations or actions by 
officials of the Minerals Management 
Service, unless the decision is based on 
an interpretation of Federal Indian law 
(decisions not so based which arise 
from determinations of the Minerals 
Management Service, are appealable to 
the Interior Board of Land Appeals in 
accordance with 43 CFR 4.410).

§ 4.331 Who may appeal. 
Any interested party affected by a 

final administrative action or decision 
of an official of the Bureau of Indian 
Affairs issued under regulations in title 
25 of the Code of Federal Regulations 
may appeal to the Board of Indian Ap-
peals, except— 

(a) To the extent that decisions 
which are subject to appeal to a higher 
official within the Bureau of Indian Af-
fairs must first be appealed to that of-
ficial; 

(b) Where the decision has been ap-
proved in writing by the Secretary or 
Assistant Secretary—Indian Affairs 
prior to promulgation; or 

(c) Where otherwise provided by law 
or regulation.

§ 4.332 Appeal to the Board; how 
taken; mandatory time for filing; 
preparation assistance; require-
ment for bond. 

(a) A notice of appeal shall be in 
writing, signed by the appellant or by 
his attorney of record or other quali-
fied representative as provided by 43 
CFR 1.3, and filed with the Board of In-
dian Appeals, Office of Hearings and 
Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203, within 30 days after 
receipt by the appellant of the decision 
from which the appeal is taken. A copy 
of the notice of appeal shall simulta-
neously be filed with the Assistant Sec-
retary—Indian Affairs. As required by 
§ 4.333 of this part, the notice of appeal 
sent to the Board shall certify that a 
copy has been sent to the Assistant 
Secretary—Indian Affairs. A notice of 
appeal not timely filed shall be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include: 

(1) A full identification of the case; 
(2) A statement of the reasons for the 

appeal and of the relief sought; and 
(3) The names and addresses of all ad-

ditional interested parties, Indian 
tribes, tribal corporations, or groups 
having rights or privileges which may 
be affected by a change in the decision, 
whether or not they participated as in-
terested parties in the earlier pro-
ceedings. 

(b) In accordance with 25 CFR 2.20(c) 
a notice of appeal shall not be effective 
for 20 days from receipt by the Board, 
during which time the Assistant Sec-
retary—Indian Affairs may decide to 
review the appeal. If the Assistant Sec-
retary—Indian Affairs properly notifies 
the Board that he has decided to review 
the appeal, any documents concerning 
the case filed with the Board shall be 
transmitted to the Assistant Sec-
retary—Indian Affairs. 

(c) When the appellant is an Indian or 
Indian tribe not represented by coun-
sel, the official who issued the decision

VerDate 0ct<31>2002 04:19 Nov 23, 2002 Jkt 197172 PO 00000 Frm 00086 Fmt 8010 Sfmt 8010 Y:\SGML\197172T.XXX 197172T


