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§3809.202 Under what conditions will
BLM defer to State regulation of op-
erations?

(a) State request. A State may request
BLM enter into an agreement for State
regulation of operations on public
lands in place of BLM administration
of some or all of the requirements of
this subpart. The State must send the
request to the BLM State Director
with jurisdiction over public lands in
the State.

(b) BLM review. (1) When the State
Director receives the State’s request,
he/she will notify the public and pro-
vide an opportunity for comment. The
State Director will then review the re-
quest and determine whether the
State’s requirements are consistent
with the requirements of this subpart,
and whether the State has necessary
legal authorities, resources, and fund-
ing for an agreement. The State re-
quirements may be contained in laws,
regulations, guidelines, policy manu-
als, and demonstrated permitting prac-
tices.

(2) For the purposes of this subpart,
BLM will determine consistency with
the requirements of this subpart by
comparing this subpart and State
standards on a provision-by-provision
basis to determine—

(i) Whether non-numerical State
standards are functionally equivalent
to BLM counterparts; and

(ii) Whether numerical State stand-
ards are the same as corresponding nu-
merical BLM standards, except that
State review and approval time frames
do not have to be the same as the cor-
responding Federal time frames.

(3) A State environmental protection
standard that exceeds a corresponding
Federal standard is consistent with the
requirements of this subpart.

(c) State Director decision. The BLM
State Director will notify the State in
writing of his/her decision regarding
the State’s request. The State Director
will address whether the State require-
ments are consistent with the require-
ments of this subpart, and whether the
State has necessary legal authorities,
resources, and funding to implement
any agreement. If BLM determines
that the State’s requirements are con-
sistent with the requirements of this
subpart and the State has the nec-
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essary legal authorities, resources, and
funding, BLM must enter into an
agreement with the State so that the
State will regulate some or all of the
operations on public lands, as described
in the State request.

(d) Appeal of State Director decision.
The BLM State Director’s decision will
be a final decision of BLM and may be
appealed to the Assistant Secretary for
Land and Minerals Management, but
not to the Department of the Interior
Office of Hearings and Appeals. See
§3809.800(c) for the items you should in-
clude in the appeal.

§3809.203 What are the limitations on
BLM deferral to State regulation of
operations?

Any agreement between BLM and a
State in which BLM defers to State
regulation of some or all operations on
public lands is subject to the following
limitations:

(a) Plans of Operations. BLM must
concur with each State decision ap-
proving a plan of operations to assure
compliance with this subpart, and BLM
retains responsibility for compliance
with the National Environmental Pol-
icy Act (NEPA). The State and BLM
may decide who will be the lead agency
in the plan review process, including
preparation of NEPA documents.

(b) Federal land-use planning and other
Federal laws. BLM will continue to be
responsible for all land-use planning on
public lands and for implementing
other Federal laws relating to the pub-
lic lands for which BLM is responsible.

(c) Federal enforcement. BLM may
take any authorized action to enforce
the requirements of this subpart or any
term, condition, or limitation of a no-
tice or an approved plan of operations.
BLM may take this action regardless
of the nature of its agreement with a
State, or actions taken by a State.

(d) Financial guarantee. The amount
of the financial guarantee must be cal-
culated based on the completion of
both Federal and State reclamation re-
quirements, but may be held as one in-
strument. If the financial guarantee is
held as one instrument, it must be re-
deemable by both the Secretary and
the State. BLM must concur in the ap-
proval, release, or forfeiture of a finan-
cial guarantee for public lands.
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(e) State performance. If BLM deter-
mines that a State is not in compliance
with all or part of its Federal/State
agreement, BLM will notify the State
and provide a reasonable time for the
State to comply.

(f) Termination. (1) If a State does not
comply after being notified under para-
graph (e) of this section, BLM will take
appropriate action, which may include
termination of all or part of the agree-
ment.

(2) A State may terminate its agree-
ment by notifying BLM 60 calendar
days in advance.

§3809.204 Does this subpart cancel an
existing agreement between BLM
and a State?

(a) No, this subpart doesn’t cancel a
Federal/State agreement or memo-
randum of understanding in effect on
January 20, 2001. A Federal/State
agreement or memorandum of under-
standing will continue while BLM and
the State perform a review to deter-
mine whether revisions are required
under this subpart. BLM and the State
must complete the review and make
necessary revisions no later than one
year from January 20, 2001.

(b) The BLM State Director may ex-
tend the review period described in

43 CFR Ch. Il (10-1-02 Edition)

paragraph (a) of this section for one
more year upon the written request of
the Governor of the State or the dele-
gated representative of the Governor,
and if necessary, for a third year upon
another written request. The existing
agreement or memorandum of under-
standing terminates no later than one
year after January 20, 2001 if this re-
view and any necessary revision does
not occur, unless extended under this
paragraph.

(c) This subpart applies during the
review period described in paragraphs
(a) and (b) of this section. Where a por-
tion of a Federal/State agreement or
memorandum of understanding exist-
ing on January 20, 2001 is inconsistent
with this subpart, that portion con-
tinues in effect until the agreement or
memorandum of understanding is re-
vised under this subpart or terminated.

OPERATIONS CONDUCTED UNDER NOTICES

§3809.300 Does this subpart apply to
my existing notice-level operations?

To see how this subpart applies to
your operations conducted under a no-
tice and existing on January 20, 2001,
follow this table:

If BLM has received your complete no-
tice before January 20, 2001—

Then—

(a) You are the operator identified in
the notice on file with BLM on Janu-
ary 20, 2001.

You may conduct operations for 2
years after January 20, 2001 under the
terms of your existing notice and the
regulations in effect immediately be-
fore that date. (See 43 CFR parts 1000-
end, revised as of Oct. 1, 1999.) After 2
years, you may extend your notice
under §3809.333. BLM may require a
modification under §3809.331(a)(1).
See §3809.503 for financial guarantee
requirements applicable to notices.

(b) You are a new operator, that is, you
were not the operator identified in the
notice on file with BLM on January
20, 2001.

The provisions of this subpart, includ-
ing §3809.320, govern your operations
for 2 years after January 20, 2001, un-
less you extend your notice under
§3809.333.
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