Federal Property Management Regulations

matter in question has been set down
for hearing at a stated place and time.
The time and place so fixed shall be
reasonable and shall be subject to
change for cause. The complainant, if
any, shall be advised of the time and
place of the hearing. An applicant or
recipient may waive a hearing and sub-
mit written information and argument
for the record. The failure of an appli-
cant or recipient to request a hearing
for which a data has been set shall be
deemed to be a waiver of the right to a
hearing under section 602 of the Act,
and consent to the making of a deci-
sion on the basis of such information
as may be filed as the record.

(b) Time and place of hearing. Hear-
ings shall be held at GSA in Wash-
ington, D.C., at a time fixed by the Di-
rector, Office of Civil Rights (OCR), un-
less he or she determines that the con-
venience of the applicant or recipient
or of GSA requires that another place
be selected. Hearings shall be held be-
fore a hearing examiner designated in
accordance with 5 U.S.C. 3105 and 3344
(section 11 of the Administrative Pro-
cedure Act).

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and GSA shall have the right to
be represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with sections 5-8
of the Administrative Procedure Act,
and in accordance with such rules of
procedure as are proper (and not incon-
sistent with this section) relating to
the conduct of the hearing, giving of
notices subsequent to those provided
for in paragraph (a) of this section,
taking of testimony, exhibits, argu-
ments and briefs, requests for findings,
and other related matters. Both GSA
and the applicant or recipient shall be
entitled to introduce all relevent evi-
dence on the issues as stated in the no-
tice for hearing or as determined by
the Officer conducting the hearing at
the outset of or during the hearings.
Any person (other than a Government
employee considered to be on official
business) who, having been invited or
requested to appear and testify as a
witness on the Government’s behalf,
attends at a time and place scheduled
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for a hearing provided for by this part,
may be reimbursed for his travel and
actual expenses of attendance in an
amount not to exceed the amount pay-
able under the standardized travel reg-
ulations to a Government employee
traveling on official business.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All
documents and other evidence offered
or taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advances on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shall be made.

(e) Consolidated of Joint Hearings. In
cases in which the the same or related
facts are asserted to constitute non-
compliance with this regulation with
respect to two or more programs to
which this part applies, or noncompli-
ance with this part, and the regula-
tions of one or more other Federal de-
partments or agencies issued under
title VI of the Act, the responsible GSA
official may, by agreement with such
other departments or agencies where
applicable, provide for the conduct of
consolidated or joint hearings, and for
the application to such hearings of
rules of procedures not inconsistent
with this part. Final decisions in such
cases, insofar as this regulation is con-
cerned, shall be made in accordance
with §101-8.722.

§101-8.722 Decisions and notices.

(a) Decisions by hearing examiners.
After a hearing is held by a hearing ex-
aminer such hearing examiner shall ei-
ther make an initial decision, if so au-
thorized, or certify the entire record
including his recommended findings
and proposed decision to the Agency
designated reviewing authority for
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final decision. A copy of such initial
decision or certification shall be
mailed to the applicant or recipient
and to the complainant, if any. Where
the initial decision referred to in this
paragraph or in paragraph (c) of this
section is made by the hearing exam-
iner, the applicant or recipient or the
counsel for GSA may, within the period
provided for in the rules of procedure
issued by GSA official, file with the re-
viewing authority exceptions to the
initial decision, with his or her reasons
therefore. Upon the filing of such ex-
ceptions the reviewing authority shall
review the initial decision and issue a
decision including the reasons therefor.
In the absence of exceptions the initial
decision shall constitute the final deci-
sion, subject to the provisions of para-
graph (e) of this section.

(b) Decisions on record or review by the
reviewing authority. Whenever a record
is certified to the reviewing authority
for decision or it reviews the decision
of a hearing examiner pursuant to
paragraph (a) or (c¢) of this section, the
applicant or recipient shall be given
reasonable opportunity to file with it
briefs or other written statements of
its contentions, and a copy of the final
decision of the reviewing authority
shall be given in writing to the appli-
cant or recipient and to the complain-
ant, if any.

(c) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to §101-8.721(a) the reviewing
authority shall make its final decision
on the record or refer the matter to a
hearing examiner for an initial deci-
sion to be made on the record. A copy
of such decision shall be given in writ-
ing to the applicant or recipient, and
to the complainant, if any.

(d) Rulings required. Each decision of
a hearing examiner or reviewing au-
thority shall set forth a ruling on each
findings, conclusion, or exception pre-
sented, and shall identify the require-
ment or requirements imposed by or
pursuant to this part with which it is
found that the applicant or recipient
has failed to comply.

(e) Review in certain cases by the Ad-
ministrator. If the Administrator has
not personally made the final decision
referred to in paragraph (a), (b), or (c)
of this section, a recipient or applicant
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or the counsel for GSA may request the
Administrator to review a decision of
the Reviewing Authority in accordance
with rules of procedure issued by the
responsible GSA official. Such review
is not a matter of right and shall be
granted only where the Administrator
determines there are special and im-
portant reasons therefor. The Adminis-
trator may grant or deny such request,
in whole or in part. He or she may also
review such a decision in accordance
with rules of procedure issued by the
responsible GSA official. In the ab-
sence of a review under this paragraph,
a final decision referred to in para-
graphs (a), (b), (¢c) of this section shall
become the final decision of GSA when
the Administrator transmits it as such
to Congressional committees with the
report required under section 602 of the
Act. Failure of an applicant or recipi-
ent to file an exception with the Re-
viewing Authority or to request review
under this paragraph shall not be
deemed a failure to exhaust adminis-
trative remedies for the purpose of ob-
taining judicial review.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, to which this regula-
tion applies, and may contain such
terms, conditions and other provisions
as are consistent with and will effec-
tuate the purposes of the Act and this
regulation, including provisions de-
signed to assure that no Federal finan-
cial assistance to which this regulation
applies will thereafter be extended
under such law or laws to the applicant
or recipient determined by such deci-
sion to be in default in its performance
of an assurance given by it pursuant to
this regulation, or to have otherwise
failed to comply with this regulation
unless and until it corrects its non-
compliance and satisfies the respon-
sible GSA official that it will fully
comply with this regulation.

(g) Post-termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
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into compliance with this part and pro-
vides reasonable assurance that is will
fully comply with this part.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible GSA official to restore fully
its eligibility to receive Federal finan-
cial assistance. Any such request shall
be supported by information showing
that the applicant or recipient has met
the requirements of paragraph (g)(1) of
this section. If the responsible GSA of-
ficial determines that those require-
ments have been satisfied, he or she
shall restore such eligibility.

(3) If the responsible GSA official de-
nies any such request, the applicant or
recipient may submit a request for a
hearing in writing, specifying why it
believes such official to have been in
error. It shall thereupon be given an
expeditious hearing, with a decision on
the record, in accordance with rules of
procedure issued by the responsible
GSA official. The applicant or recipi-
ent will be restored to such eligibility
if it proves at such hearing that it sat-
isfied the requirements of paragraph
(2)(1) of this section. While proceedings
under this paragraph are pending, the
sanctions imposed by the order issued
under paragraph (f) of this section shall
remain in effect.

§101-8.723 Remedial action by recipi-
ent.

If GSA finds a recipient discrimi-
nated on the basis of age, the recipient
must take any remedial action that
GSA may require to overcome the ef-
fects of the discrimination. If another
recipient exercises control over the re-
cipient that discriminated, GSA may
require both recipients to take reme-
dial action.

§101-8.724 Exhaustion of administra-
tive remedies.

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if:

(1) 180 calendar days elapse after the
complainant files the complaint and
GSA makes no finding with regard to
the complaint; or
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(2) GSA Issues a finding in favor of
the recipient.

(b) If GSA fails to make a finding
within 180 days or issues a finding in
favor of the recipient, GSA must:

(1) Promptly advise the complainant
of this fact;

(2) Advise the complainant of his or
her right to bring civil action for in-
junctive relief; and

(3) Inform the complainant:

(i) That the complainant may bring
civil action only in a United States dis-
trict court for the district in which the
recipient is located or transacts busi-
ness;

(ii) That a complainant prevailing in
a civil action has the right to be
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that
the complainant must demand these
costs in the complaint;

(iii) That before commencing the ac-
tion the complainant must give 30 cal-
endar days notice by registered mail to
the Secretary, HHS, The Adminis-
trator, the Attorney General of the
United States, and the recipient;

(iv) That the notice must state the
alleged violation of the Act, the relief
requested, the court in which the com-
plainant is bringing the action, and
whether or not attorney’s fees are de-
manded in the event the complainant
prevails; and

(v) That the complainant may not
bring an action if the same alleged vio-
lation of the Act by the same recipient
is the subject of a pending action in
any court of the United States.

§101-8.725 Alternate funds disbursal.

If GSA withholds Federal financial
assistance from a recipient under this
regulation, the Administrator may dis-
burse the assistance to an alternate re-
cipient; any public or nonprofit private
organization; or agency or State or po-
litical subdivision of the State. The
Administrator requires any alternate
recipient to demonstrate:

(a) The ability to comply with this
regulation; and

(b) The ability to achieve the goals of
the Federal Statutes authorizing the
program or activity.



