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the sale (in the instance of spot bid and 
auction sales). 

[37 FR 24666, Nov. 18, 1972, as amended at 43 
FR 11821, Mar. 22, 1978]

§ 101–45.705 Late modifications and 
withdrawals. 

(a) Modifications of bids and requests 
for withdrawal of bids which are re-
ceived by the contracting officer after 
the exact time set for bid opening (in 
sealed bid sales) or after the exact time 
set for the receipt of bids (in spot bid 
or auction sales) are ‘‘late modifica-
tions’’ and ‘‘late withdrawals’’, respec-
tively. A late modification or late 
withdrawal shall be subject to the pro-
visions of § 101–45.703. However, a late 
modification of the otherwise success-
ful bid shall be opened at any time it is 
received; and if in the judgment of the 
contracting officer it makes the terms 
of the bid more favorable to the Gov-
ernment, it shall be considered. 

(b) Mailed-in, telegraphic, and 
mailgram modifications or with-
drawals which are received by the con-
tracting officer after the time set for 
the start of a spot bid or auction sale 
shall not be considered, regardless of 
the cause of delay. 

[37 FR 24666, Nov. 18, 1972, as amended at 43 
FR 11821, Mar. 22, 1978]

Subpart 101–45.8—Mistakes in 
Bids

SOURCE: 32 FR 16270, Nov. 29, 1967, unless 
otherwise noted.

§ 101–45.800 Scope of subpart. 
This subpart prescribes the policies 

and methods governing the treatment 
by executive agencies of mistakes in 
bids by bidders in sales of personal 
property. The authorities prescribed 
herein are not intended to nullify pre-
vious authorities granted by the Comp-
troller General.

§ 101–45.801 General. 
After the opening of bids, sales con-

tracting officers shall examine all bids 
for mistakes. Where the sales con-
tracting officer has reason to believe 
that a mistake may have been made, 
he shall request from the bidder a 
verification of the bid, calling atten-

tion to the suspected mistake. If the 
bidder alleges a mistake, the matter 
shall be processed in accordance with 
this subpart 101–45.8. Such actions shall 
be taken prior to award.

§ 101–45.802 Apparent clerical mis-
takes. 

Any clerical mistake apparent on the 
face of a bid may be corrected by the 
sales contracting officer prior to award 
if the sales contracting officer has first 
obtained from the bidder verification 
of the bid actually intended. An exam-
ple of such an apparent mistake is an 
error in placing the decimal point (e.g., 
a bidder bids $10 each on 10 units, but 
shows an extended price of $1,000 or a 
bidder bids $0.50 per lb. for 1,000 lbs. but 
shows an extended price of $50). Any 
correction made pursuant to this § 101–
45.802 shall be reflected in the award 
document, if an award is made on the 
corrected bid.

§ 101–45.803 Other mistakes disclosed 
before award. 

(a) Heads of executive agencies are 
authorized (with power of redelegation 
as provided in §§ 101–45.803(b) and 101–
45.804(d)), in order to minimize delay in 
contract awards, to make the adminis-
trative determinations described in 
this § 101–45.803 in connection with mis-
takes in bids alleged after opening of 
bids and before award. The authority 
contained herein to permit correction 
of bids is limited to bids which, as sub-
mitted, are responsive to the invitation 
for bids, and may not be used to permit 
correction of bids to make them re-
sponsive. This authority is in addition 
to that in § 101–45.802 or that which 
may be otherwise available. 

(1) A determination may be made 
permitting the bidder to withdraw his 
bid where the bidder requests permis-
sion to do so and clear and convincing 
evidence establishes the existence of a 
mistake. 

(2) However, if the evidence is clear 
and convincing both as to the existence 
of a mistake and as to the bid actually 
intended, and if the bid as submitted 
and as corrected is the highest re-
ceived, a determination may be made 
to correct the bid and not permit its 
withdrawal. 
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(3) A determination may be made 
permitting the bidder to correct his bid 
where the bidder requests permission 
to do so and clear and convincing evi-
dence establishes both the existence of 
a mistake and the bid actually in-
tended. However, if the correction 
would result in displacing one or more 
higher acceptable bids, the determina-
tion shall not be made unless the exist-
ence of the mistake and the bid actu-
ally intended are ascertainable sub-
stantially from the invitation and bid 
itself. If the evidence is clear and con-
vincing only as to the mistake, but not 
as to the intended bid, a determination 
permitting the bidder to withdraw his 
bid may be made. 

(4) If the evidence does not warrant a 
determination under paragraph (a)(1), 
(2), or (3) of this section, a determina-
tion may be made that a bidder may 
neither withdraw nor correct his bid. 

(b) Heads of executive agencies may 
delegate to one central authority in 
their agencies, without power of redele-
gation, authority to make the deter-
minations under paragraphs (a) (2), (3), 
and (4) of this § 101–45.803. The author-
ity to make determinations to permit 
withdrawal of bids as provided in para-
graphs (a) (1) and (3) of this section 
may be delegated, without power of re-
delegation, to any sales activity having 
legal counsel available. 

(c) Each proposed determination 
shall be approved by the gency’s Gen-
eral Counsel, Deputy or Associate Gen-
eral Counsel, and Assistant General 
Counsel, or other comparable legal offi-
cer. However, authority to approve de-
terminations to permit withdrawal of 
bids pursuant to paragraphs (a) (1) and 
(3) of this section may be delegated to 
the legal counsel of sales activities. 

(d) Suspected or alleged mistakes 
shall be processed as follows: 

(1) Whenever the sales contracting of-
ficer suspects that a mistake may have 
been made in a bid, he shall imme-
diately request the bidder to verify the 
bid. Such request shall inform the bid-
der of the basis for suspecting a mis-
take and shall advise the bidder that if 
a mistake is alleged, to support his al-
legation by statements concerning the 
alleged mistake and by all pertinent 
evidence; such as the bidder’s file copy 
of the bid, his original worksheets and 

other data used in preparing the bid, 
and any other evidence which conclu-
sively establishes the existence of the 
error, the manner in which it occurred, 
and the bid actually intended. If the 
time for acceptance of bids is likely to 
expire before a decision can be made, 
the sales contracting officer shall re-
quest all bidders whose bids may be-
come eligible for award to extend the 
time for acceptance of their bids. If the 
bidder whose bid is believed erroneous 
does not grant such extension of time 
and a decision cannot be reached before 
expiration of the time for acceptance, 
even if handled by telegraph or tele-
phone as provided in § 101–45.803(d)(4), 
the bid shall be considered as origi-
nally submitted. 

(2) If the bidder verifies his bid, the 
sales contracting officer shall consider 
it as originally submitted. 

(3) Where the bidder furnishes evi-
dence in support of an alleged mistake, 
the case shall be referred to the appro-
priate authority together with the fol-
lowing data: 

(i) All evidence furnished by the bid-
der. 

(ii) A copy of the bid and the invita-
tion for bids. 

(iii) An abstract or record of the bids 
received. 

(iv) A written statement by the sales 
contracting officer setting forth— 

(a) The expiration date of the bid in 
question and of the other bids sub-
mitted; 

(b) Specific information as to how 
and when the mistake was alleged; 

(c) Most recent contract price for a 
like item(s) involved, when sold, in 
what quantity, relative condition, etc.; 

(d) A summary of the evidence sub-
mitted by the bidder; 

(e) Any additional evidence consid-
ered pertinent, including copies of all 
correspondence between the sales con-
tracting officer and the bidder con-
cerning the alleged mistake; and 

(f) The course of action with respect 
to the bid that the sales contracting of-
ficer considers proper on the basis of 
the evidence. 

(4) When time is of the essence, be-
cause of the expiration of bids or other-
wise, the sales contracting officer may 
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refer the case by telegraph or tele-
phone to the designated authority. Or-
dinarily, however, sales contracting of-
ficers will not refer mistake in bid 
cases to the designated authority by 
telegraph or telephone, particularly 
when the determinations set forth in 
paragraphs (a)(2) and (3) of this § 101–
45.803 are applicable, since actual ex-
amination of the evidence is generally 
necessary to determine the proper ac-
tion to be taken. 

(5) Where the bidder fails or refuses 
to furnish evidence in support of a sus-
pected or alleged mistake, the sales 
contracting officer shall consider the 
bid as submitted unless there are indi-
cations of error so clear as reasonably 
to justify the conclusion that accept-
ance of the bid would be unfair to the 
bidder or to other bona fide bidders, in 
which case it may be rejected. This ac-
tion will be cleared through counsel 
serving the cognizant sales contracting 
officer. The attempts made to obtain 
the information required and the ac-
tion taken with respect to the bid shall 
be fully documented. 

(e) Nothing contained in this § 101–
45.803 shall deprive the Comptroller 
General of his statutory right to ques-
tion the correctness of any administra-
tive determination made hereunder nor 
deprive any bidder of his right to have 
the matter determined by the Comp-
troller General should he so request. 
All doubtful cases shall be submitted 
to the Comptroller General for advance 
decision in accordance with agency 
procedures. 

(f) Each agency shall maintain 
records of all administrative deter-
minations made in accordance with 
this § 101–45.803, the facts involved, and 
the action taken in each case. Copies of 
all such administrative determinations 
shall be included in the case file. Where 
a contract is awarded, the General Ac-
counting Office copy of the contract, 
whenever filed, shall be accompanied 
by a signed copy of any related deter-
mination. 

[32 FR 16270, Nov. 29, 1967, as amended at 42 
FR 31455, June 21, 1977; 42 FR 34881, July 7, 
1977]

§ 101–45.804 Mistakes disclosed after 
award. 

(a) When a mistake in bid is not dis-
covered until after the award, the mis-
take may be corrected by supplemental 
agreement if correcting the mistake 
would make the contract more favor-
able to the Government without chang-
ing the essential requirements of the 
contract. 

(b) In addition to the cases con-
templated in § 101–45.804(a), heads of ex-
ecutive agencies are authorized, under 
the circumstances set forth in § 101–
45.804(c), to make the administrative 
determinations described below in con-
nection with mistakes in bids alleged 
or disclosed after award. This author-
ity is in addition to that provided by 
Public Law 85–804 (50 U.S.C. 1431-1435) 
or that which may be otherwise avail-
able. 

(1) A contract may be rescinded in its 
entirety where the original total con-
tract amount does not exceed $10,000. 

(2) A contract, irrespective of 
amount, may be reformed (i) by delet-
ing the item or items involved in the 
mistake where the deletion does not re-
duce the contract amount by more 
than $10,000; or (ii) by decreasing the 
price where the resultant decrease in 
price does not exceed $10,000 and the re-
formed contract price is not less than 
that of the otherwise next high bid 
under the original invitation for bids. 

(c) Determinations under § 101–
45.804(b) may be made only on the basis 
of clear and convincing evidence that a 
mistake in bid was made, and either 
that the mistake was mutual or that 
the unilateral mistake made by the 
purchaser was so apparent as to have 
charged the sales contracting officer 
with notice of the probability of the 
mistake. If the evidence does not war-
rant a determination under paragraph 
(b)(1) or (2) of this § 101–45.804, deter-
mination may be made that no change 
shall be made in the contract as award-
ed. 

(d) Heads of executive agencies may 
delegate to one central authority in 
their agencies, without power of redele-
gation, authority to make the deter-
minations under this § 101–45.804. 
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