Federal Property Management Regulations

(h) Nature of proposed purchaser’s
business, indicating whether its scope
is local, statewide, regional, or na-
tional.

(i) Estimated dollar sales volume of
proposed purchaser (as of latest cal-
endar or fiscal year).

(j) Estimated net worth of proposed
purchaser.

(k) Proposed purchaser’s intended use
of property.

[30 FR 2930, Mar. 6, 1965, as amended at 54 FR
38676, Sept. 20, 1989]

§101-45.311 Assistance in controlling
unauthorized transport of property.

In order to help alleviate the prob-
lems associated with unauthorized
transport of property sold by the Gov-
ernment, and to assist the Interstate
Commerce Commission in improving
control of transportation for hire, the
following information shall be made
known to all purchasers and shall be
included as a ‘‘Special Instruction to
Bidders” in all formal invitations re-
questing bids or offers for the sale of
personal property:

Attention is invited to the fact that the
Interstate Commerce Act makes it unlawful
for anyone other than those duly authorized
pursuant to that Act to transport this prop-
erty in interstate commerce for hire. Anyone
aiding or abetting in such violation is a prin-
cipal in committing the offense (49 U.S.C.
301-327 and 18 U.S.C. 2).

§101-45.312 [Reserved]

§101-45.313 Procedures and forms
concerning contingent or other fees
for soliciting or securing contracts.

§101-45.313-1 Purpose.

For the purpose of promoting uni-
formity among executive agencies with
respect to the required use of the
‘“‘covenant against contingent fees”
and with respect to the procedure for
obtaining information concerning con-
tingent or other fees paid by contrac-
tors for soliciting and securing Govern-
ment contracts, the Department of De-
fense and GSA have developed coopera-
tively and agreed upon the required use
of the ‘‘covenant against contingent
fees’” and the form, procedure, prin-
ciples, and standards described in this
section.

§101-45.313-3

§101-45.313-2 Objectives and methods.

(a) Objectives. The requirements of
§101-45.313 have as their objective the
prevention of improper influence in
connection with the obtaining of Gov-
ernment contracts, the elimination of
arrangements which encourage the
payment of inequitable and exorbitant
fees bearing no reasonable relationship
to the services actually performed, and
prevention of the reduction in return
to the Government which inevitably
results therefrom. Improper influence
means influence, direct or indirect,
which induces or intends to induce con-
sideration or action by any employee
or officer of the United States with re-
spect to any Government contract on
any basis other than the merits of the
matter.

(b) Methods. The methods used to
achieve the above objectives stated in
paragraph (a) of this section are the re-
quirement for disclosure of the details
of arrangements under which agents
represent concerns in obtaining Gov-
ernment contracts, and the prohib-
iting, by use of the covenant against
contingent fees, of certain types of con-
tractor-agent arrangements. The
Criminal Code will apply in any case
involving actual criminal conduct.

§101-45.313-3 Representation and cov-
enant.

(a) Representation. Except as provided
in §101-45.313-7, each selling agency
shall inquire of and secure a written
representation from prospective pur-
chasers as to whether they have em-
ployed or retained any company or per-
son (other than a full-time employee
working solely for the prospective pur-
chaser) to solicit or secure the con-
tract, and shall secure a written agree-
ment to furnish information relating
thereto as required by the sales con-
tracting officer. The form of such rep-
resentation shall be that contained in
Standard Form 114, Sale of Govern-
ment Property—Bid and Award (illus-
trated in §101-45.4901-114).

(b) Covenant. Selling agencies shall
include in every negotiated or adver-
tised contract for the sale of Govern-
ment-owned personal property the
‘“‘covenant against contingent fees” as
contained in the Standard Form 114C,
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§101-45.313-4

General Sale Terms and Conditions (il-
lustrated in §101-45.4901-114C).

[42 FR 40854, Aug. 12, 1977]

§101-45.313-4 General principles and
standards applicable to the cov-
enant.

(a) Use of principles and standards.
The principles and standards set forth
in this §101-45.313-4 are intended to be
used as a guide in the negotiation,
awarding, administration, or enforce-
ment of Government contracts.

(b) Contingent character of the fee. Any
fee whether called commission, per-
centage, brokerage, or contingent fee,
or otherwise denominated, is within
the purview of the covenant if, in fact,
any portion thereof is dependent upon
success in obtaining or securing the
Government contract or contracts in-
volved. The fact, however, that a fee of
a contingent nature is involved does
not preclude a relationship which
qualifies under the exceptions to the
prohibition of the covenant.

(c) Exceptions to the prohibition. There
are excepted from the prohibition of
the covenant ‘‘bona fide employees”
and ‘‘bona fide established commercial
or selling agencies maintained by the
contractor for the purpose of securing
business.”’

(d) Bona fide employee. (1) The term
bona fide employee, for the purpose of
the exception to the prohibition of the
covenant, means an individual (includ-
ing a corporate officer) employed by a
concern in good faith to devote his full
time to such concern and no other con-
cern and over whom the concern has
the right to exercise supervision and
control as to time, place, and manner
of performance of work.

NOTE: It is recognized that a concern, espe-
cially a small business concern, may employ
an individual who represents other concerns.
The factors set forth in §101-45.313-4(e)(2), ex-
cept (iv), shall be applied to determine
whether such an individual comes within the
exception to the prohibition of the covenant.

(2) The hiring must contemplate
some continuity and it may not be re-
lated only to the obtaining of one or
more specific Government contracts.

(3) An employee is not ‘“‘bona fide”
who seeks to obtain any Government
contract or contracts for his employer
through the use of improper influence
or who holds himself out as being able

41 CFR Ch. 101 (7-1-02 Edition)

to obtain any Government contract or
contracts through improper influence.

(4) A person may be a bona fide em-
ployee whether his compensation is on
a fixed salary basis, or when customary
in the trade, on a percentage, commis-
sion, or other contingent basis or a
combination of the foregoing.

(e) Bona fide established commercial or
selling agency maintained by the con-
tractor for the purpose of securing busi-
ness. (1) An agency or agent is not
“bona fide” which seeks to obtain any
Government contract or contracts for
its principals through the use of im-
proper influence or which holds itself
out as being able to obtain any Govern-
ment contract or contracts through
improper influence.

(2) In determining whether an agency
is a ‘‘bona fide established commercial
or selling agency maintained by the
contractor for the purpose of securing
business,” the factors set forth below
shall be considered. They are nec-
essarily incapable of exact measure-
ment or precise definition and it is nei-
ther possible nor desirable to prescribe
the relative weight to be given any sin-
gle factor as against any other factor
or as against all other factors. The con-
clusions to be reached in a given case
will necessarily depend upon a careful
evaluation of the agreement and other
attendant facts and circumstances.

(i) The fees charged should not be in-
equitable and exorbitant in relation to
the services actually rendered. That is,
the compensation should be commen-
surate with the nature and extent of
the services and should not be exces-
sive as compared with the fees custom-
arily allowed in the trade concerned for
similar services related to commercial
(non-Government) business. In evalu-
ating reasonableness of the fee, there
should be considered services of the
agent other than actual solicitation, as
for example, technical, consultant, or
managerial services, and assistance in
the procurement of essential personnel,
facilities, equipment, materials, or
subcontractors for performance of the
contract.

(ii) The selling agency should have
adequate knowledge of the products
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