§803.6

(2) The affidavit required by this
paragraph must also state the good
faith intention of the person filing no-
tification to make the acquisition, and,
in the case of a tender offer, that the
intention to make the tender offer has
been publicly announced.

Example: 1. This paragraph permits the ten-
der offeror to file notification at any time
after the intention to make the tender offer
has been publicly announced.

In examples 2-5 assume that one percent of
B’s shares are valued at $15 million.

2. ““A”” holds 100,000 shares of the voting se-
curities of Company B. ‘A’ has a good faith
intention to acquire an additional 900,000
shares of Company B’s voting securities. ““A”’
states in its notice to B, inter alia, that as a
result of the acquisition it will hold 1,000,000
shares. If 1,000,000 shares of Company B rep-
resent 20 percent of Company B’s out-
standing voting securities, the statement
will be deemed by the enforcement agencies
a notification for the $100 million threshold.

3. Company A intends to acquire voting se-
curities of Company B. ‘“A” does not know
exactly how many shares it will acquire, but
it knows it will definitely acquire $51 million
worth and may acquire 50 percent of Com-
pany B’s shares. ““A’’s notice to the acquired
person would meet the requirements of
§803.5(a)(1)(iii) if it states, inter alia, either:
‘“Company A has a present good faith inten-
tion to acquire $51 million of the outstanding
voting securities of Company B, and depend-
ing on market conditions, may acquire more
of the voting securities of Company B and
thus designates the 50 percent threshold,” or
‘““Company A has a present good faith inten-
tion to acquire $51 million of the outstanding
voting securities of Company B, and depend-
ing on market conditions may acquire 50 per-
cent or more of the voting securities of Com-
pany B.”” The Commission would deem either
of these statements as intending to give no-
tice for the 50 percent threshold.

4. ““A”’ states, inter alia, that, ‘‘depending
on market conditions, it may acquire 100
percent of the shares of B.” ‘““A’’s notice
does not comply with §803.5 because it does
not state an intent to meet or exceed any no-
tification threshold. ‘“A’’s filing will be con-
sidered deficient within the meaning of
§803.10(c)(2).

5. ““A” states, inter alia, that it has com-
menced a tender offer for ‘“‘up to 55 percent of
the outstanding voting securities of Com-
pany B.” “A”’s notice does not comply with
§803.5 because use of the term ‘“‘up to’ does
not state an intent to meet or exceed any no-
tification threshold. The filing will therefore
be considered deficient within the meaning
of §803.10 (c)(2).

(3) The affidavit required by this
paragraph must have attached to it a
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copy of the written notice received by
the acquired person pursuant to para-
graph (a)(1) of this section.

(b) Non-section 801.30 acquisitions. For
acquisitions to which §801.30 does not
apply, the notification required by the
act shall contain an affidavit, attached
to the front of the notification, attest-
ing that a contract, agreement in prin-
ciple or letter of intent to merge or ac-
quire has been executed, and further
attesting to the good faith intention of
the person filing notification to com-
plete the transaction.

[43 FR 33548, July 31, 1978, as amended at 48
FR 34439, July 29, 1983; 52 FR 7082, Mar. 6,
1987; 66 FR 8695, Feb. 1, 2001]

§803.6 Certification.

(a) The notification required by the
act shall be certified:

(1) In the case of a partnership, by
any general partner thereof;

(2) In the case of a corporation, by
any officer or director thereof;

(3) In the case of a person lacking of-
ficers, directors, or partners, by any in-
dividual exercising similar functions;

(4) In the case of a natural person, by
such natural person or his or her legal
representative;

(5) In the case of the estate of a de-
ceased natural person, by any duly au-
thorized legal representative of such
estate.

(b) Additional information or docu-
mentary material submitted in re-
sponse to a request pursuant to section
TA(e) and §803.20 shall be accompanied
by a certification in the format appear-
ing at the end of the Notification and
Report Form, completed in accordance
with paragraph (a) of this section by
the person or individual to whom it
was directed.

(c) In all cases, the certifying indi-
vidual must possess actual authority
to make the certification on behalf of
the person filing notification.

[43 FR 33548, July 31, 1978, as amended at 48
FR 34429, July 29, 1983]

§803.7 Expiration of notification.

Notification with respect to an acqui-
sition shall expire 1 year following the
expiration of the waiting period. If the
acquiring person’s holdings do not,

590



