Federal Trade Commission

the issues presented and, in addition,
will, to the extent necessary or desir-
able, exercise all the powers which it
could have exercised if it had made the
initial decision.

(b) In rendering its decision, the
Commission will adopt, modify, or set
aside the findings, conclusions, and
rule or order contained in the initial
decision, and will include in the deci-
sion a statement of the reasons or basis
for its action and any concurring and
dissenting opinions.

(c) In those cases where the Commis-
sion believes that it should have fur-
ther information or additional views of
the parties as to the form and content
of the rule or order to be issued, the
Commission, in its discretion, may
withhold final action pending the re-
ceipt of such additional information or
views.

(d) The order of the Commission dis-
posing of adjudicative hearings under
the Fair Packaging and Labeling Act
will be published in the FEDERAL REG-
ISTER and, if it contains a rule or regu-
lation, will specify the effective date
thereof, which will not be prior to the
ninetieth (90th) day after its publica-
tion unless the Commission finds that
emergency conditions exist necessi-
tating an earlier effective date, in
which event the Commission will speci-
fy in the order its findings as to such
conditions.

§3.55 Reconsideration.

Within fourteen (14) days after com-
pletion of service of a Commission de-
cision, any party may file with the
Commission a petition for reconsider-
ation of such decision, setting forth the
relief desired and the grounds in sup-
port thereof. Any petition filed under
this subsection must be confined to
new questions raised by the decision or
final order and upon which the peti-
tioner had no opportunity to argue be-
fore the Commission. Any party desir-
ing to oppose such a petition shall file
an answer thereto within ten (10) days
after service upon him of the petition.
The filing of a petition for reconsider-
ation shall not operate to stay the ef-
fective date of the decision or order or
to toll the running of any statutory
time period affecting such decision or
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order unless specifically so ordered by
the Commission.

[32 FR 8449, June 13, 1967, as amended at 61
FR 50650, Sept. 26, 1996]

§3.56 Effective date of orders; applica-
tion for stay.

(a) Other than consent orders, an
order to cease and desist under section
5 of the FTC Act becomes effective
upon the sixtieth day after service, ex-
cept as provided in section 5(g)(3) of the
FTC Act, and except for divestiture
provisions, as provided in section
5(g)(4) of the FTC Act.

(b) Any party subject to a cease and
desist order under section 5 of the FTC
Act, other than a consent order, may
apply to the Commission for a stay of
all or part of that order pending judi-
cial review. If, within 30 days after the
application was received by the Com-
mission, the Commission either has de-
nied or has not acted on the applica-
tion, a stay may be sought in a court of
appeals where a petition for review of
the order is pending.

(c) An application for stay shall state
the reasons a stay is warranted and the
facts relied upon, and shall include sup-
porting affidavits or other sworn state-
ments, and a copy of the relevant por-
tions of the record. The application
shall address the likelihood of the ap-
plicant’s success on appeal, whether
the applicant will suffer irreparable
harm if a stay is not granted, the de-
gree of injury to other parties if a stay
is granted, and why the stay is in the
public interest.

(d) An application for stay shall be
filed within 30 days of service of the
order on the party. Such application
shall be served in accordance with the
provisions of §4.4(b) of this part that
are applicable to service in adjudica-
tive proceedings. Any party opposing
the application may file an answer
within 5 business days after receipt of
the application. The applicant may file
a reply brief, limited to new matters
raised by the answer, within 3 business
days after receipt of the answer.
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[60 FR 37748, July 21, 1995]
Subpart G [Reserved]

Subpart H—Reopening of
Proceedings

§8.71 Authority.

Except while pending in a U.S. court
of appeals on a petition for review
(after the transcript of the record has
been filed) or in the U.S. Supreme
Court, a proceeding may be reopened
by the Commission at any time in ac-
cordance with §3.72. Any person subject
to a Commission decision containing a
rule or order which has become effec-
tive, or an order to cease and desist
which has become final may file a re-
quest to reopen the proceeding in ac-
cordance with §2.51.

[44 FR 40637, July 12, 1979]

§3.72 Reopening.

(a) Before statutory review. At any
time prior to the expiration of the time
allowed for filing a petition for review
or prior to the filing of the transcript
of the record of a proceeding in a U.S.
court of appeals pursuant to a petition
for review, the Commaission may upon
its own initiative and without prior no-
tice to the parties reopen the pro-
ceeding and enter a new decision modi-
fying or setting aside the whole or any
part of the findings as to the facts, con-
clusions, rule, order, or opinion issued
by the Commission in such proceeding.

(b) After decision has become final. (1)
Whenever the Commission is of the
opinion that changed conditions of fact
or law or the public interest may re-
quire that a Commission decision con-
taining a rule or order which has be-
come effective, or an order to cease and
desist which has become final by rea-
son of court affirmance or expiration of
the statutory period for court review
without a petition for review having
been filed, or a Commission decision
containing an order dismissing a pro-
ceeding, should be altered, modified, or
set aside in whole or in part, the Com-
mission will, except as provided in
§2.51, serve upon each person subject to
such decision (in the case of pro-
ceedings instituted under §3.13, such
service may be by publication in the

78

16 CFR Ch. | (1-1-02 Edition)

FEDERAL REGISTER) an order to show
cause, stating the changes it proposes
to make in the decision and the rea-
sons they are deemed necessary. With-
in thirty (30) days after service of such
order to show cause, any person served
may file an answer thereto. Any person
not responding to the order within the
time allowed may be deemed to have
consented to the proposed changes.

(2) Whenever an order to show cause
is not opposed, or if opposed but the
pleadings do not raise issues of fact to
be resolved, the Commission, in its dis-
cretion, may decide the matter on the
order to show cause and answer there-
to, if any, or it may serve upon the par-
ties (in the case of proceedings insti-
tuted under §3.13, such service may be
by publication in FEDERAL REGISTER) a
notice of hearing, setting forth the
date when the cause will be heard. In
such a case, the hearing will be limited
to the filing of briefs and may include
oral argument when deemed necessary
by the Commission. When the plead-
ings raise substantial factual issues,
the Commission will direct such hear-
ings as it deems appropriate, including
hearings for the receipt of evidence by
it or by an Administrative Law Judge.
Unless otherwise ordered and insofar as
practicable, hearings before an Admin-
istrative Law Judge to receive evi-
dence shall be conducted in accordance
with subparts B, C, D, and E of part 3
of this chapter. Upon conclusion of
hearings before an Administrative Law
Judge, the record and the Administra-
tive Law Judge’s recommendations
shall be certified to the Commission
for final disposition of the matter.

(3) Termination of existing orders—(i)
Generally. Notwithstanding the fore-
going provisions of this rule, and ex-
cept as provided in paragraphs (b)(3)
(ii) and (iii) of this section, an order
issued by the Commission before Au-
gust 16, 1995, will be deemed, without
further notice or proceedings, to termi-
nate 20 years from the date on which
the order was first issued, or on Janu-
ary 2, 1996, whichever is later.

(ii) Exception. This paragraph applies
to the termination of an order issued
before August 16, 1995, where a com-
plaint alleging a violation of the order
was or is filed (with or without an ac-
companying consent decree) in federal



