§228.16

so-called sale had been $18.85 per tire. Under
the circumstances, the ‘%% Off”’ offer would
be deceptive. The basis for the advertised
offer is not the advertiser’s actual selling
price for the tire. While consumers are led to
believe that they are being afforded substan-
tial savings by purchasing a second tire, in
fact they are paying Dealer E’s regular sell-
ing price for two tires.

(g) Federal Excise Tax. Since the Fed-
eral Excise Tax on tires is assessed on
the manufacturer and is based on the
weight of the materials used and not
the retail selling price, the tax should
be included in the price quoted for a
particular tire, or the amount of the
tax set out in immediate conjunction
with the tire price. For example, as-
suming the tax on a particular tire to
be $1 and the advertised selling price
$9.95, the price should be stated as
¢“$10.95 or ‘‘$9.95 plus $1 Federal Excise
Tax’’ and not ‘‘$9.95 plus Federal Excise
Tax.”

(h) Advertising furnished by tire manu-
facturers. It is the practice of some tire
manufacturers to supply advertising to
independent as well as to wholly owned
retail outlets in local trade areas. A
tire manufacturer providing adver-
tising material to be used in local
trade areas by either wholly owned or
independent outlets is responsible for
the representations made in such ad-
vertising and should base price and
savings claims on conditions actually
existing in the particular areas. In
view of price fluctuations at the local
level, the general dissemination (i.e.,
in more than one trade area) to inde-
pendent retail outlets of advertising
material containing stated prices or re-
duction claims results in deception?
and is, accordingly, contrary to this
part. [Guide 15]

§228.16 Guarantees.

(a) In general, any advertising con-
taining a guarantee representation
shall clearly and conspicuously dis-
close:

(1) The nature and extent of the guar-
antee. (i) The general nature of the

1This part does not deal with the question
of whether such practice may be improper as
contributing to unlawful restraints of trade
connected with the enforcement of the Anti-
trust Laws and the Federal Trade Commis-
sion Act.
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guarantee should be disclosed. If the
guarantee is, for example, against de-
fects in material or workmanship, this
should be clearly revealed.

(ii) Disclosure should be made of any
material conditions or limitations in
the guarantee. This would include any
limitation as to the duration of a guar-
antee, whether stated in terms of
treadwear, time, mileage, or otherwise.
Exclusion of tire punctures also would
constitute a material limitation. If the
guarantor’s performance is conditioned
on the return of the tire to the dealer
who made the original sale, this fact
should be revealed.

(iii) When a tire is represented as
“guaranteed for life’” or as having a
“lifetime guarantee,”” the meaning of
the term life or lifetime should be ex-
plained.

(iv) Guarantees which under normal
conditions are impractical of fulfill-
ment or for such a period of time or
number of miles as to mislead pur-
chasers into the belief the tires so
guaranteed have a greater degree of
serviceability or durability than is true
in fact, should not be used.

(2) The manner in which the guarantor
will perform. This consists generally of
a statement of what the guarantor un-
dertakes to do under the guarantee.
Types of performance would be repair
of the tire, refund of purchase price or
replacement of the tire. If the guar-
antor has an option as to the manner of
the performance, this should be ex-
pressly stated.

(38) The identity of the guarantor. The
identity of the guarantor should be
clearly revealed in all advertising, as
well as in any documents evidencing
the guarantee. Confusion of purchasers
often occurs when it is not clear
whether the manufacturer or the re-
tailer is the guarantor.

(4) Pro rata adjustment of guarantees—
(i) Disclosure in advertising. Many guar-
antees provide that in the event of tire
failure during the guarantee period a
credit will be allowed on the purchase
price of a replacement tire, the amount
of the credit being in proportion to the
treadwear or time remaining under the
guarantee. All advertising of the guar-
antee should clearly disclose the pro
rata nature of the guarantee and the
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price basis upon which adjustments
will be made.

(ii) Price basis for adjustments. Usually
under this type of guarantee the same
predetermined amount is used as a
basis for the prorated credit and the
purchase price of the replacement tire.
If this so-called ‘‘adjustment’ price is
not the actual selling price but is an
artificial, inflated price the purchaser
does not receive the full value of his
guarantee. This is illustrated by the
following example:

‘““A” purchases a tire which is represented
as being guaranteed for the life of the tread.
After 75 percent of the tread is worn, the tire
fails. The dealer from whom ‘A’ seeks an
adjustment under his guarantee is currently
selling the tire for $15 but the ‘‘adjustment”
price of the tire is $20. ““A” receives a credit
of 25 percent or $5 toward the price of the re-
placement tire. This credit is applied not on
the actual selling price but on the artificial
“adjustment’ price of $20. Thus, ‘A’ pays
$15 for the new tire which is the current sell-
ing price of the tire.

Under the facts described in this illus-
tration the guarantee was worthless as
the purchaser could have purchased a
new tire at the same price without a
guarantee. If 50 percent of the tread re-
mained when the adjustment was
made, the purchaser would have re-
ceived a credit of $10 toward the $20 re-
placement price. He must still pay $10
for a replacement tire. Had the adjust-
ment been made on the basis of the ac-
tual selling price he would have ob-
tained a new tire for $7.50. Thus, while
deriving some value from his guarantee
he did not receive the value he had rea-
son to expect under the guarantee.

(b) Accordingly, to avoid deception of
purchasers as to the value of guaran-
tees, adjustments should be made on
the basis of a price which realistically
reflects the actual selling price of the
tire. The following would be considered
appropriate price bases for making
guarantee adjustments:

(1) The original purchase price of the
guaranteed tire; or

(2) The adjusting dealer’s actual cur-
rent selling price at the time of adjust-
ment; or

(3) A predetermined price which fair-
ly represents the actual selling price of
the tire.

§228.18

Whenever an advertisement for tires
includes reference to a guarantee, the
advertisement should also disclose,
clearly and conspicuously, the price
basis on which adjustments will be
made. Such disclosure of the price
basis for adjustments should be in
terms of actual purchase or selling
price, e.g., original purchase price, ad-
justing dealer’s current selling price,
etc. A mere reference to a guarantor’s
“adjustment price,” for example, would
not satisfy this disclosure requirement.
In addition, written material disclosing
the basis for adjustments should be
made available to prospective pur-
chasers at the point of sale, and if the
third method of adjustment is chosen,
such written material should include
the actual price on which guarantee
adjustments will be made. [Guide 16]

§228.17 Safety or performance fea-
tures.

Absolute terms such as ‘‘skidproof,”
“blowout proof,” ‘‘blow proof,” ‘‘punc-
ture proof’”’ should not be unqualifiedly
used unless the product so described af-
fords complete and absolute protection
from skidding, blowouts, or punctures,
as the case may be, under any and all
driving conditions. [Guide 17]

§228.18 Other claims and representa-
tions.

(a) No claim or representation should
be made concerning an industry prod-
uct which directly, by implication, or
by failure to adequately disclose addi-
tional relevant information, has the
capacity or tendency or effect of de-
ceiving purchasers or prospective pur-
chasers in any material respect. This
prohibition includes, but is not limited
to, representations or claims relating
to the construction, durability, safety,
strength, condition or life expectancy
of such products.

(b) Also included among the prohibi-
tions of this section are claims or rep-
resentations by members of this indus-
try or by distributors of any compo-
nent parts of materials used in the
manufacture of industry products, con-
cerning the merits or comparative
merits (as to strength, safety, cooler
running, wear, or resistance to shock,
heat, moisture, etc.) of such products,
components or materials, which are
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