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restaurants or independent medical
practices.

We stated that if this proposed change
limiting EMTALA applicability to only
those on-campus departments of the
hospital became final, we believe that if
an individual comes to an on-campus
provider-based entity or other area or
structure on the campus not applicable
under the new policy and presents for
emergency care, it would be appropriate
for the entity to call the emergency
medical service if it is incapable of
treating the patient, and to furnish
whatever assistance it can to the
individual while awaiting the arrival of
emergency medical service personnel.
However, the hospital on whose campus
the entity is located would not incur an
EMTALA obligation with respect to the
individual.

In the May 9, 2002 proposed rule, we
solicited comments from providers and
other interested parties on the proper or
best way to organize hospital resources
to react to situations on campus where
an individual requires immediate
medical attention.

We proposed in §489.24(b) to revise
the definition of “Comes to emergency
department” (specifically, under
proposed new paragraph (1)) and make
conforming changes at § 413.65(g)(1).

In the August 1, 2002 final rule issued
following the May 9, 2002 proposed rule
(67 FR 50090), we only adopted as final
the deletion of the second sentence of
the existing § 413.65(g)(1) that address
the nonapplicability of EMTALA to
provider-based entities. We did not
adopt other proposed clarifications
concerning application of EMTALA to
provider-based departments, on or off
the campus, or any other proposals
concerning EMTALA.

3. Summary of Public Comments and
Departmental Responses

Comment: Several commenters
expressed general approval of the
proposed clarifications of the definition
of “hospital property” for purposes of
the EMTALA regulations and stated that
the proposals will lead to more precise
interpretation of the regulations.

Response: We agree, and are adopting
the proposed clarifications as part of
this final rule.

Comment: One commenter expressed
strong opposition to the proposed
clarification under which on-campus
provider-based entities would not be
subject to EMTALA. The commenter
noted that individuals seeking
emergency treatment may be severely
confused or agitated, so that they would
be unable to determine whether a
particular area or facility is a dedicated
emergency department, and that in

some cases such individuals may also
be physically unable to proceed to the
dedicated emergency department. The
commenter also stated that provider-
based departments frequently are
located close to the main hospital
campus, typically receive higher
reimbursement from Medicare by virtue
of their provider-based status, and may
be indistinguishable, especially to an
individual in a crisis situation, from
areas at which emergency care is
provided. The commenter suggested
that, in view of this, it is not
unreasonable to expect the provider-
based entity to assume responsibility for
ensuring that individuals who present
with emergency care needs receive
screening and stabilization. Therefore,
the commenter recommended that we
require that provider-based entities
either ensure that transfer to a dedicated
emergency department occurs safely, or
provide screening and stabilization at
the entity if it is able safely to do so.

Response: We understand and share
the commenter’s concern for individuals
seeking emergency services who come
to provider-based entities for assistance,
but note that the legislative provision
under which EMTALA responsibilities
apply (section 1867 of the Act) is
specific to hospitals, and does not
extend to nonhospital entities (such as
rural health clinics or physician offices),
even where those entities may be
located adjacent to hospital facilities
and owned or operated by hospitals, or
both. Therefore, we are not making a
revision in this final rule based on this
comment.

4. Provisions of the Final Rule

We are adopting, as final with minor
editorial changes as explained earlier in
this preamble, the proposed revision of
“‘come to the emergency department”’
and “hospital property”” in which
hospital property is, in part, defined as
“the entire main hospital campus as
defined at § 413.65(b) of this chapter,
including the parking lot, sidewalk, and
driveway, but excluding other areas or
structures of the hospital’s main
building that are not part of the hospital,
such as physician offices, RHCs, SNFs,
or other entities that participate
separately in Medicare, or restaurants,
shops, or other nonmedical facilities.”
This will clarify that on-campus
provider-based entities would not be
subject to EMTALA.

We are also adopting as final without
modification the proposed clarifying
change to §413.65(g)(1).

XI. EMTALA and On-Call
Requirements (§ 489.24(j))

A. Background

We have frequently received inquiries
concerning the statutory requirement
that hospitals maintain an “on-call” list
of physicians to provide services to
patients who seek care in hospital
emergency departments. We believe
there are a number of misconceptions in
the provider industry concerning these
on-call requirements. Therefore, as in
the May 9, 2002 proposed rule (67 FR
31478), we are including a section that
clarifies what kinds of obligations
physicians and hospitals have to
provide on-call coverage under
EMTALA.

Section 1866(a)(1)(I)(iii) of the Act
states, as a requirement for participation
in the Medicare program, that hospitals
must maintain a list of physicians who
are on call for duty after the initial
examination to provide treatment
necessary to stabilize an individual with
an emergency medical condition. If a
physician on the list is called by a
hospital to provide emergency screening
or treatment and either fails or refuses
to appear within a reasonable period of
time, the hospital and that physician
may be in violation of EMTALA as
provided for under section 1867(d)(1)(C)
of the Act.

The CMS State Operations Manual
(SOM) further clarifies a hospital’s
responsibility for the on-call physician.
The SOM (Appendix V, page V-15, Tag
A404) states:

» Each hospital has the discretion to
maintain the on-call list in a manner to
best meet the needs of its patients.

» Physicians, including specialists
and subspecialists (for example,
neurologists), are not required to be on
call at all times. The hospital must have
policies and procedures to be followed
when a particular specialty is not
available or the on-call physician cannot
respond because of situations beyond
his or her control.

Thus, hospitals are required to
maintain a list of physicians on call at
any one time, and physicians or
hospitals, or both, may be responsible
under the EMTALA statute to provide
emergency care if a physician who is on
the on-call list fails to or refuses to
appear within a reasonable period of
time. However, Medicare does not set
requirements on how frequently a
hospital’s staff of on-call physicians are
expected to be available to provide on-
call coverage; that is a determination to
be made between the hospital and the
physicians on its on-call roster. We are
aware that practice demands in treating
other patients, conferences, vacations,
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days off, and other similar factors must
be considered in determining the
availability of staff. We also are aware
that some hospitals, particularly those
in rural areas, have stated that they
incur relatively high costs of
compensating physician groups for
providing on-call coverage to their
emergency departments, and that doing
so can strain their already limited
financial resources. CMS allows
hospitals flexibility to comply with
EMTALA obligations by maintaining a
level of on-call coverage that is within
their capability.

We understand that some hospitals
exempt senior medical staff physicians
from being on call. This exemption is
typically written into the hospital’s
medical staff bylaws or the hospital’s
rules and regulations, and recognizes a
physician’s active years of service (for
example, 20 or more years) or age (for
example, 60 years of age or older), or a
combination of both. We wish to clarify
that providing such exemptions to
members of hospitals’ medical staff does
not necessarily violate EMTALA. On the
contrary, we believe that a hospital is
responsible for maintaining an on-call
list in a manner that best meets the
needs of its patients as long as the
exemption does not affect patient care
adversely. Thus, CMS allows hospitals
flexibility in the utilization of their
emergency personnel.

We also note that there is no
predetermined ‘“‘ratio” that CMS uses to
identify how many days a hospital must
provide medical staff on-call coverage
based on the number of physicians on
staff for that particular specialty. In
particular, CMS has no rule stating that
whenever there are at least three
physicians in a specialty, the hospital
must provide 24 hour/7 day coverage in
that specialty. Generally, in determining
EMTALA compliance, CMS will
consider all relevant factors, including
the number of physicians on staff, other
demands on these physicians, the
frequency with which the hospital’s
patients typically require services of on-
call physicians, and the provisions the
hospital has made for situations in
which a physician in the specialty is not
available or the on-call physician is
unable to respond.

B. Provisions of the Proposed Rule

To clarify our policies on EMTALA
requirements regarding the availability
of on-call physicians, in the May 9, 2002
proposed rule, we proposed to add to
§489.24 a new paragraph (j) to specify
that each hospital has the discretion to
maintain the on-call list in a manner to
best meet the needs of its patients. This
proposed paragraph further specified

that physicians, including specialists
and subspecialists (for example,
neurologists), are not required to be on
call at all times, and that the hospital
must have policies and procedures to be
followed when a particular specialty is
not available or the on-call physician
cannot respond because of situations
beyond his or her control.

C. Summary of Public Comments and
Departmental Responses

1. General Comments

Comment: Numerous commenters
expressed strong support for the
proposal to clarify in regulations that
physicians are not required to be on call
at all times and that a hospital is
responsible for maintaining an on-call
list in a manner that best meets the
needs of its patients.

Response: We appreciate these
commenters’ support and have kept
their views in mind in evaluating the
other comments recommending specific
changes in the proposed rule for this
final rule.

2. Minimal Interpretation of On-Call
Responsibility

Comment: One commenter
recommended that the requirement for
an explicit list of on-call physicians be
eliminated because, in the opinion of
the commenter, physicians may be less
willing to agree to be on call if they are
required to commit in advance to be
available at specific times. Numerous
commenters did not request elimination
of the requirement but stated that the
requirement should be interpreted
narrowly, as meaning only that the list
of physicians willing to be on call is to
be maintained and available in the
emergency department, and that on-call
services of those physicians must be
available to each patient regardless of
ability to pay. The commenters asked
that the regulations be revised to specify
that the on-call requirement does not
require hospitals to maintain any
particular level of on-call coverage,
since hospitals are not legally
authorized or practically empowered to
control physician availability for on-call
coverage.

Response: We cannot eliminate the
requirement for an on-call list from the
regulations, as that requirement is
mandated by section 1866(a)(1)(I)(iii) of
the Act. While we understand the
rationale for interpreting section 1866 of
the Act as imposing only a minimal on-
call requirement, we also note that on-
call physician services, like other
services for the examination and
treatment of emergency medical
conditions, must be made available

within the capability of the hospital,
under sections 1867(a) and (b) of the
Act. Therefore, we are not adopting
these commenters’ recommendations.

Comment: Some commenters
expressed concern that the proposed
changes allowing hospitals and
physicians more flexibility to set on-call
policies might actually increase
overcrowding in hospital emergency
departments. The commenters stated
that patients who require specialty
physician care often must wait in the
emergency department for extended
periods, since the physician’s presence
is needed to authorize either admission
or an appropriate transfer.

One commenter suggested that
adoption of the more flexible
regulations on on-call responsibility
would only exacerbate this problem. To
prevent that, the commenter
recommended that a hospital that is
unable to maintain full-time specialty
coverage in one or more areas be
required to have a transfer agreement
with a hospital that has that level of
coverage and will accept all patients in
that specialty or subspecialty area. The
commenter also recommended that we
prescribe a maximum time for which
patients could be required to wait in the
emergency department for specialty care
and that provision be made for patients
who must be held beyond that time to
be admitted either to an inpatient bed or
to an outpatient holding area outside the
emergency department, to await the
arrival of a specialist. The commenter
noted that this placement would not
end the hospital’s EMTALA obligation,
but would free emergency department
resources to permit more emergency
patients to be treated.

Response: We agree that it is
appropriate for hospitals to have referral
agreements with other hospitals to
facilitate appropriate transfers of
patients who require specialty physician
care that is not available within a
reasonable period of time at the hospital
to which the patient is first presented.
Hospitals that cannot maintain full-time
on-call coverage in specific medical
specialties should also keep local EMS
staff advised of the times during which
certain specialties will not be available,
thereby minimizing the number of cases
in which individuals must be
transferred due to lack of complete on-
call coverage. However, we are not
mandating the maintenance of such
agreements in this final rule. Even
though such agreements may be
desirable, we recognize that hospitals
may be unable, despite their best efforts,
to secure such advance agreements from
specialty hospitals. (We note that, even
in the absence of an advance agreement,
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a participating hospital with specialized
capabilities or facilities that has the
capacity to treat an individual but
refuses to accept an appropriate transfer
would thereby violate the EMTALA
requirement on nondiscrimination
(section 1867(g) of the Act) and could be
liable for termination of its provider
agreement or civil money penalties, or
both.)

We also agree that it would be
appropriate for hospitals to limit
individuals’ waiting time in the
emergency department, and to either
admit the individual as an inpatient or
move him or her to another appropriate
outpatient area for treatment in cases
where the arrival of a specialist is
unavoidably delayed. However, given
the heavy demand on emergency
department resources and the variations
in numbers of patients needing
emergency care, we do not believe it is
feasible to mandate uniform national
limits on how long patients may be held
in emergency departments.

3. Recommended Definition of “Best
Meets the Needs of the Hospital’s
Patients”

Comment: Some commenters
recommended that the requirement to
maintain an on-call list that best meets
the needs of the hospital’s patients be
revised to specifically recognize
potential limits on on-call physician
availability, by stating that the list must
best meet the needs of patients in
accordance with the resources available
to the hospital, including the
availability of on-call physicians.
Another commenter recommended that
the regulation be revised to mandate
maintenance of an on-call list that meets
patient needs to the extent permitted by
the physician resources available to the
hospital through its organized medical
staff. Still another commenter
recommended that the list be one that
best meets the needs of the hospital’s
patients in accordance with the
resources available to the hospital.
Another commenter stated that the
language as proposed does not clarify
whether the on-call coverage must be
determined by the needs of the
hospital’s inpatients or its outpatients,
and suggested that the regulation be
clarified to state that the on-call list be
maintained in a manner that best meets
the needs of the hospital’s patients who
are receiving services required under
EMTALA.

Response: After consideration of these
comments, we agree that the regulations
should be further revised to explicitly
acknowledge the limits on availability
of on-call staff in many specialties and
geographic areas. Therefore, we are

revising proposed § 489.24(j) in this
final rule to state that the list must be
maintained in a manner that best meets
the needs of the hospital’s patients who
are receiving services required under
EMTALA in accordance with the
capability of the hospital, including the
availability of on-call physicians.

Comment: One commenter
recommended that the regulations be
revised to state that hospitals are not
required to provide on-call physician
coverage in specialties not available to
the hospital’s inpatients. Some
commenters also stated that, at a
minimum, CMS should require that if a
hospital offers a service to the public,
the service must be available through
on-call coverage at the emergency
department. For example, one
commenter stated that some hospitals
have departments of neurology and may
have as many as 10 to 20 board-certified
neurologists on its medical staff, but do
not offer on-call services of neurologists
to emergency patients. This commenter
believed further specificity as to on-call
obligations would avoid this problem.

Response: We agree that a hospital
would not be required to maintain on-
call physician coverage for types of
services it does not routinely offer, but
there are many reasons why a hospital
would not have physician specialty care
available on an on-call basis, even if
such specialty care is above the range of
specialty care available to inpatients.
Therefore, we are not adopting this
comment in this final rule.

Regarding the recommendation that a
hospital be required to provide on-call
coverage in any specialty offered to the
hospital’s patients, we agree that this
would be a reasonable expectation and
note that interpretative guidelines for
EMTALA in the Medicare State
Operations Manual (CMS Publication
No. 7), page V-15, state that if a hospital
offers a service to the public, the service
should be available through on-call
coverage of the emergency department.
However, we are concerned that if this
expectation were adopted as a
requirement for all hospitals with
emergency departments as part of this
final rule, it might establish an
unrealistically high standard that not all
hospitals could meet. Therefore, we are
not adopting this comment in this final
rule.

Comment: One commenter
recommended that the regulations be
revised to clarify how CMS will deal
with situations in which two hospitals
with similar numbers of physicians on
staff provide widely varying levels of
on-call coverage. For example, one
hospital with 3 neurosurgeons on staff
might be able to provide “24/7”

coverage, while another hospital with 3
neurosurgeons on staff might provide
coverage only 10 days per month.

Response: We agree that a situation of
the type described by the commenter
could raise questions regarding the
second hospital’s commitment to
obtaining on-call coverage, but note that
many factors, including the overall
supply of specialty physicians in an
area, the extent to which hospitals offer
specialty care through the use of
“itinerant” physicians from other areas,
and the availability of specialty care at
other nearby hospitals, might all
influence the hospital’s decisions
regarding the level of on-call coverage it
can reasonably expect to provide.
Because we are concerned that
establishing overly prescriptive
standards might impose an
unrealistically high burden for some
hospitals, we are not adopting any
further regulatory requirements for
handling situations in which hospitals’
levels of on-call coverage vary
significantly. We will continue to
investigate such situations in response
to complaints and will take appropriate
action if the level of on-call coverage is
unacceptably low.

4. Physicians’ Responsibility for On-Call
Coverage

Comment: Some commenters
suggested that the proposal to allow
hospitals greater flexibility to maintain
on-call coverage that best meets the
needs of their patients may be more
restrictive than necessary to prevent
discrimination or may have the
unintended effect of reducing access to
on-call services. These commenters
argued for a more precise description of
how patient needs can best be met, or
for elimination of the “best meets the
needs” clause. Some commenters stated
that by allowing a hospital flexibility
and declining to adopt any specific
standards as to when a hospital may or
may not be required to provide on-call
coverage, CMS may be placing the
EMTALA on-call burden on hospitals
with no corresponding responsibility on
the part of physicians, whose
participation is necessary for the
hospital to meet its obligation.

Some commenters recommended that
the regulations be further revised to
more specifically address the
responsibilities of physicians to make
themselves available when on call, the
accountability of physicians for
EMTALA compliance, and the
acceptability of transferring patients
when specialty physicians are not
available. Other commenters
recommended that more specific rules
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be adopted regarding the times at which
physicians are expected to be on call.

Another commenter cited a study by
the University of California at Los
Angeles titled “A Day in the Life of a
California Emergency Department:
Waiting Times and Resources, Trends in
Use and Capacity, and Perceptions of
Emergency Professionals.” The
commenter stated that the study finding
indicated that, during the study period
(December 2000 through May 2001), a
significant number of on-call physicians
either did not respond to call at all or
responded only after a delay of at least
20 minutes, and that many took longer
than 35 minutes to arrive. The
commenter stated that the study
documents the refusal of many on-call
physicians to fulfill their on-call
responsibilities and argued that
hospitals should not be held responsible
in such cases.

Another commenter also believed the
proposed rules unfairly burden
hospitals with the responsibility for
maintaining on-call coverage but do not
provide any guidance on a medical staff
member’s obligation to participate in
on-call panels. The commenter
expressed concern that the proposed
language would, if adopted, allow
physicians to either refuse to be on call,
shift their practices to facilities not
requiring on-call service, or demand
exorbitant payment for on-call service.
To avoid these effects, the commenter
recommended that CMS either furnish
additional detailed guidance on how
hospitals can obtain on-call coverage
when physicians refuse to provide it, or
mandate that participation on on-call
panels at hospitals subject to EMTALA
is required as a condition of being a
Medicare-participating physician.

Response: We understand the
commenters’ concern, but do not believe
it would be practical or equitable to
attempt to adopt more prescriptive rules
on such matters as the number of hours
per week physicians must be on call or
the numbers of physicians needed to
fulfill on-call responsibilities at
particular hospitals. We believe these
are local decisions that can be made
reasonably only at the individual
hospital level through coordination
between the hospitals and their staffs of
physicians.

Regarding situations in which
physicians may irresponsibly refuse to
fulfill the on-call responsibilities they
have agreed to accept, we note that
current law (section 1867(d)(1)(B) of the
Act) provides penalties for physicians
who negligently violate a requirement of
section 1867 of the Act, including on-
call physicians who refuse to appear
when called. We further note that

physicians who practice in hospitals do
so under privileges extended to them by
those hospitals, and that hospitals
facing a refusal by physicians to assume
on-call responsibilities or to carry out
the responsibilities they have assumed
could suspend, curtail, or revoke the
offending physician’s practice
privileges. Moreover, when an EMTALA
violation involving on-call coverage is
found to have occurred, surveyors and
CMS regional office staff will review all
facts of the situation carefully to ensure
that hospitals that have acted in good
faith to ensure on-call coverage are not
unfairly penalized for failure by
individual physicians to fulfill their
obligations.

Therefore, we are not making any
change in the final rule based on these
comments.

5. Hospital Responsibility for On-Call
Coverage

Comment: One commenter stated that
when the initial EMTALA legislation
was enacted in 1986, emergency
physicians were finding it virtually
impossible to find specialists willing to
come to the emergency department to
treat emergency patients, and that the
1988 amendments to the EMTALA
statute making it explicit that
physicians are covered by on-call
requirements have significantly
improved the availability of on-call
services in hospital emergency
departments. Because of this
improvement, the commenter stated that
CMS should not give credence to
allegations that EMTALA is making on-
call coverage more difficult to obtain.
The commenter further stated that even
though the proposed regulatory
language is virtually identical to the
position CMS has taken in the past
regarding on-call responsibilities, in the
current climate the language is very
likely to be viewed as offering
assurances that physicians have no
obligation to provide on-call coverage.
To avoid this result, which the
commenter believed would compromise
the quality of patient care and lead to
patient deaths, the commenter
recommended that CMS clearly state
that the proposed regulatory language
does not represent a change in policy
and that hospitals and physicians that
fail to meet their on-call obligations as
determined by EMTALA will be cited
for noncompliance. The commenter also
recommended that a safe harbor be
created for EMTALA compliance, but
does not describe the specific terms
under which the safe harbor should be
made available.

Other commenters also expressed
concern about diminished access to on-

call services as a result of perceptions of
the proposals. These commenters stated
that, because public hospitals typically
are the only hospitals in a community
committed to maintaining full-time on-
call coverage in many specialties, other
hospitals may view flexible
requirements in this area as an
opportunity to reduce their on-call
coverage, thus further unfairly shifting
the on-call burden to public hospitals
and the physicians who practice in
them. The commenters believed CMS
should issue guidance stating more
specifically how hospitals that maintain
less than full-time on-call coverage will
be evaluated under EMTALA.

Response: We understand the
concerns expressed by the commenters
about possible reductions in access to
on-call services and wish to emphasize
that the proposals are not intended to
signal any change in CMS’ position
regarding hospitals’ responsibility to
comply with EMTALA. We also
understand the desire by some for more
specific guidance regarding the level of
on-call coverage to be provided and the
types of services for which on-call
coverage must be available. However,
under section 1867(a) of the Act, the
EMTALA screening must be provided
“within the capability of the hospital’s
emergency department” and that under
section 1867(b) of the Act, further
medical screening and stabilizing
treatment must be made available only
“within the staff and facilities available
at the hospital.” Given the wide
variation in the size, staffing, and
capabilities of the institutions that
participate in Medicare as hospitals, we
do not believe it is feasible for us to
mandate any particular minimum level
of on-call coverage that must be
maintained by all hospitals subject to
EMTALA, or to specify that on-call
coverage is required for all services
offered at the hospital. Therefore, we are
not making any changes to our proposal
in this final rule based on this comment.

Comment: Several commenters
expressed support for the clarification
that EMTALA does not require 24/7 on-
call coverage at all hospitals, but some
of the commenters suggested that the
regulations be further strengthened to
prohibit hospitals from maintaining
such coverage when their capacity does
not support it. Another commenter
stated that we should not only clarify
that EMTALA does not require ‘“24/7”
on-call coverage at all hospitals, but
should prohibit hospitals from requiring
physicians to be on call 24 hours a day,
7 days a week. Another commenter
stated that CMS should prohibit
hospitals from requiring physicians to
be on call at times when they are
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already committed to being on call at
another hospital. One commenter stated
that CMS should at least establish a
grievance procedure that would allow
physicians to challenge on-call
requirements that the physicians believe
are unreasonable.

Response: We appreciate the
commenters’ expression of support for
the proposed clarification of our policy
in this area, and agree with commenters
that EMTALA does not require any
physician to be on call at all times.
However, we do not believe it would be
appropriate for CMS to prescribe levels
of on-call coverage; on the contrary,
these matters should be worked out
between individual hospitals and their
medical staff. Therefore, we have not
included any provision on the level of
on-call coverage hospital may require.
Also, we have no statutory authority to
mandate the kind of appeals procedure
for on-call requirements that was
recommended. Therefore, we are not
making any change in this final rule
based on grievance procedures.

Comment: One commenter suggested
that hospitals may be reducing
physician staffing in some specialties
(below the levels needed to treat all
patients, including insured and
uninsured patients) and relying on on-
call coverage to meet the need to care
for indigent patients. The commenter
suggested that the regulations be revised
to prohibit this practice.

Response: We understand the
commenter’s concern, but do not believe
we can establish realistic objective
standards for levels of physician
staffing. However, we will keep the
comment in mind as we prepare
interpretive guidelines and conduct
surveyor training, and will review any
actual case situations involving
understaffing of emergency departments
carefully, to determine whether services
mandated by EMTALA are, in fact,
being provided within the capability of
the hospital.

6. Simultaneous Call and Performance
of Other Physician Services While on
Call

Comment: A number of commenters
stated that, because of shortages of
physicians in certain specialties (for
example, orthopedics or neurosurgery)
in some areas, the proposed regulations
regarding on-call coverage should be
revised to state explicitly that it is not
a violation of EMTALA for a physician
to be on call simultaneously at two or
more hospitals, as long as each hospital
has a back-up plan for ensuring that
needed care is received from another
physician or through an appropriate
transfer when the on-call physician is

not in fact available. The commenters
also recommended that the regulations
be revised to clarify that it is not a
violation of EMTALA for a physician to
schedule and perform elective surgery
while he or she is on call, if such a back-
up plan is in place at each hospital for
which the physician is on call.

Some commenters suggested that the
physician’s performance of elective
surgery that a physician has freely
undertaken should be used as an
example of a circumstance that is
beyond the physician’s control. One of
these commenters recommended that
physicians who have agreed to be on
call, but subsequently engage in
activities that make it impossible to
fulfill their commitment, should be
allowed to make alternative
arrangements for responding to calls.
Another commenter recommended that
the regulations be revised to provide
specific examples of situations beyond a
physician’s control.

Still another commenter
recommended that proposed paragraph
(j) be revised to state that physicians
may provide simultaneous call at more
than one hospital, provided the number
and geographic proximity of the
hospitals are such that a single
physician can reasonably provide on-
call services at each facility. The
commenter recommended that further
language be added to state that
physicians who are on call may
schedule office visits or elective surgery
without incurring penalties under
EMTALA. The commenter believed the
policies and procedures of the hospital
for responding to situations in which
the particular specialty is not available
or the on-call physician cannot respond
because of circumstances beyond the
physician’s control should be developed
in consultation with the hospital’s
medical staff and that the examples of
situations beyond a physician’s control
should include situations when the
physician is already treating another
patient. Some commenters stated that a
Program Memorandum issued by CMS
on June 13, 2002, stated that when a
physician is performing surgery while
being on call, having another physician
available to respond to calls is an
acceptable way to fulfill the physician’s
on-call responsibility but that having
the capability to arrange appropriate
transfers is also an acceptable form of
compliance. The commenters
recommended that CMS revise proposed
§489.24(j) to reflect this policy.

Another commenter stated that the
regulation should state more specifically
what types of back-up plans would be
acceptable when a physician has

scheduled elective surgery while on
call.

Response: We agree that it is
important that policy regarding
simultaneous call and scheduling of
elective surgery while on call be clearly
communicated to, and understood by,
affected hospitals and physicians.
Therefore, on June 13, 2002, we issued
Survey and Certification Letter No.
S&C-02-35, to clarify that we believe
hospitals should continue to have the
flexibility to meet their EMTALA
obligations by managing on-call
physician coverage in a manner that
maximizes patient stabilizing treatment
as efficiently and effectively as possible.
The letter further states that when the
on-call physician is simultaneously on-
call at more than one hospital in the
geographic area, all hospitals involved
must be aware of the on-call schedule,
as each hospital independently has an
EMTALA obligation.

In addition, the letter clarifies that
hospitals must have policies and
procedures to follow when an on-call
physician is simultaneously on call at
another hospital and is not available to
respond. Hospital policies may include,
but are not limited to, procedures for
back-up on-call physicians, or the
implementation of an appropriate
EMTALA transfer according to
§489.24(d). The letter reaffirms CMS’
view that hospitals have flexibility in
adopting specific policies and
procedures to meet their EMTALA
obligations, so long as they meet the
needs of the individuals who present for
emergency care.

To avoid any misunderstanding of our
policies in this area, we are revising
proposed § 489.24(j) in this final rule to
state the conditions under which
simultaneous calls and elective surgery
while on call are permitted.

7. Limiting On-Call Responsibility by
Subspecialty

Comment: Some commenters stated
that physicians’ hospital privileges are
typically more expansive than their
actual scope of practice, in that a
physician privileged in a broad
specialty might in fact function only
within a much narrower subspecialty.
For example, a physician privileged by
the hospital to treat all orthopedic cases
might in fact limit his or her practice to
pediatric cases. The commenters
expressed concern that such a
subspecialty physician might be
disadvantaged by agreeing to be on call,
since he or she could then be expected
to treat types of patients that the
physician would not normally see. To
prevent this outcome, the commenters
recommended that the EMTALA
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regulations be revised to authorize such
a physician to decline to come in when
called if he or she believes that another
physician can more competently care
for the patient and should be called in.

Another commenter suggested that
while subspecialists may be better
qualified in their general specialties
than emergency physicians, generalists
may not necessarily be equally
competent for all patients. For example,
an ophthalmologist specializing in
corneal or retinal surgery may have
greater expertise in general
ophthalmology than an emergency
physician, but a fully competent general
surgeon may nevertheless not have the
specialized training and experience
needed to perform emergency surgery
on an infant. The commenter
recommended that the regulations be
revised to make it clear that, in such
cases, the on-call physician is permitted
to fulfill his or her on-call obligation by
calling in another physician who has
the necessary skills to care for the
patient. The commenter also
recommended formation of a private-
public work group, similar to that
described in proposed legislation (H.R.
3191, the “Medicare Appeals,
Regulatory, and Contracting
Improvement Act of 2001”) to assist in
resolving on-call issues. Another
commenter recommended that the
regulations be revised to state that
physicians are not required to respond
to calls for types of care for which they
do not hold privileges.

Response: We agree with the
commenter who stated the general
principle is that patients should receive
the best emergency care available.
However, as pointed out by another
commenter, a physician who is in a
narrow subspecialty may, in fact, be
medically competent in his or her
general specialty, and in particular may
be able to promptly contribute to the
individual’s care by bringing to bear
skills and expertise that are not
available to the emergency physician or
other qualified medical personnel at the
hospital. While the emergency
physician and the on-call specialist may
need to discuss the best way to meet the
individual’s medical needs, we also
believe any disagreement between the
two regarding the need for an on-call
physician to come to the hospital and
examine the individual must be
resolved by deferring to the medical
judgment of the emergency physician or
other practitioner who has personally
examined the individual and is
currently treating the individual. We
understand the concern of the
commenter who believed the final rule
should state that physicians are not

required to respond to calls for types of
care for which they do not have
privileges. However, we do not agree
that a revision to the regulation is
needed. On the contrary, we believe that
it is the responsibility of the hospital
that is maintaining the on-call list to
ensure that physicians on the list are
granted whatever privileges they would
need to furnish care in the facility.
Therefore, we are not revising the final
rule as recommended by this
commenter.

Comment: Some commenters
recommended that the EMTALA
regulations be revised to state explicitly
that there may be situations in which a
transfer to another medical facility,
which may be either a hospital or a
physician office, would be appropriate
because the skills and experience of the
local on-call physician may not be ideal
for a particular individual. One
commenter explained that such a
clarification would help avoid
inconveniencing on-call physicians,
who might otherwise be required to
come to a hospital to attend to relatively
minor needs.

Response: While we agree that there
may be some cases in which it is more
beneficial to an individual to be
transferred to another facility because of
the greater availability of specialty
physician services, we do not believe
any change to the regulations is needed
to acknowledge this possibility. On the
contrary, existing regulations at
§489.24(c)(1) (now §489.24(d)(1) in this
final rule) make it quite clear that an
appropriate transfer is one in which the
expected benefits of appropriate
medical treatment at another facility
outweigh the risks associated with
transfer. We also do not believe that
individuals being seen in emergency
departments would regard their
emergency medical conditions as minor
needs. Therefore, we are not making any
changes in the regulations in this final
rule based on these comments.

Comment: One commenter
recommended that proposed § 489.24(j)
be further revised to state that specialty
hospitals, particularly those without
dedicated emergency departments, are
not required to maintain on-call lists
under EMTALA.

Response: Existing regulations at
§489.20(r)(2), which implement the
requirement for an on-call list, make it
clear that this requirement does not
apply to any hospital other than one
with a dedicated emergency
department. Therefore, we do not
believe a change in the regulations is
needed to clarify this point.

8. Other On-Call Issues

Comment: Some commenters stated
that some physicians may choose to
come to a hospital to see private
patients at times when they are not
shown as being on call under the listing
the hospital maintains for EMTALA
purposes. The commenters believed
such physicians should not be
considered to be on call under EMTALA
simply because they come to the
hospital under these circumstances, and
expressed the belief that such a policy
would be consistent with EMTALA
interpretive guidelines stating that
physicians are not expected to be on call
whenever they are visiting their own
patients in a hospital.

Response: We understand that
physicians may sometimes come to a
hospital to see their own patients, either
as part of regular rounds or in response
to requests from the patient or the
patient’s family, and agree that visits of
this type should not necessarily be
interpreted as meaning that the
physician is on call. On the other hand,
some physicians have in the past
expressed a desire to refuse to be
included on a hospital’s on-call list but
nevertheless take calls selectively.
These physicians might, for example,
respond to calls for patients with whom
they or a colleague at the hospital have
established a doctor-patient
relationship, while declining calls from
other patients, including those whose
ability to pay may be in question. Such
a practice would clearly be a violation
of EMTALA. Because it may be difficult
to distinguish the two practices from
one another outside the context of a
careful review of patient records, we are
not making any revision to this final
rule based on this comment. However,
we will keep it in mind as we develop
the interpretative guidelines and
training materials for implementing
EMTALA.

Comment: One commenter expressed
approval of the preamble statement (67
FR 31478 of the May 9, 2002 proposed
rule) that exempting senior medical staff
from on-call responsibilities does not
necessarily violate EMTALA. However,
this commenter believed that statement
should also be reflected in the text of
the final regulations.

Response: We continue to believe
such exemptions are not necessarily
inconsistent with EMTALA, but they
were mentioned in the preamble to
illustrate rather than define the types of
flexibility a hospital may exercise in
maintaining its on-call list in a way that
best meets patient needs. Thus, we do
not believe this one example of
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flexibility should be singled out for
inclusion in the regulations.

Comment: One commenter stated that
Federally Qualified Health Centers
(FQHCs) are required under policies of
the Public Health Service to maintain
referral arrangements with hospitals for
acceptance of health center patients,
and that it is recommended that FQHCs
maintain admitting privileges at those
hospitals for their patients. However,
the commenter was concerned that any
monetary penalties for noncompliance
with EMTALA on-call responsibilities
will have to be paid by the health
centers, and that physicians who learn
that they will incur an on-call
responsibility at a hospital as a cost of
being privileged there may choose to
stop practicing at the health centers,
thereby depriving the health centers’
patients of the physicians’ services.
Therefore, the commenter
recommended that CMS provide some
safe harbors, such as unspecified
personal services or a high volume of
patients needing care, that would
protect physicians from EMTALA
liability if they fail to be on call or are
on call but fail to come to the hospital
emergency department when called.

Response: As we noted above, this
final rule makes explicit provision for
two of the occurrences that physicians
and other commenters have indicated to
us are responsible for physicians’
inability to respond to calls even though
they have agreed to do so. In addition,
we plan to direct State surveyors, in
enforcing the EMTALA provisions, to be
aware of situations in which
circumstances beyond a physician’s
control may prevent him or her from
responding promptly to calls. We
believe these actions on our part will
ensure sufficient flexibility and,
therefore, we are not at this time further
defining a set of specific ‘‘safe harbors.”
However, we will continue to monitor
the commenter’s concerns and will
undertake further rulemaking if
warranted in the future.

Comment: One commenter stated that
some physicians, such as orthopedists,
frequently use physician assistants in
their practices. The commenter
provided a number of examples of how
a physician assistant could respond
appropriately to a call from an
emergency department, participate in
the screening of an individual, and
either provide the necessary
stabilization or post-stabilization
services, or arrange for the performance
of those services by the physician. The
commenter asked us to clarify that, in
some instances, physician assistants
may appropriately provide on-call
coverage, by revising the EMTALA

regulations to state that physicians
included on a hospital’s on-call list may
delegate their on-call responsibilities to
the physician assistants they supervise,
as long as all services provided by the
physician assistants are furnished in
accordance with State scope of practice
laws and with hospital and medical
bylaws.

Response: We agree that there may be
circumstances in which a physician
assistant may be the appropriate
practitioner to respond to a call from an
emergency department or other hospital
department that is providing screening
or stabilization mandated by EMTALA.
However, any decision as to whether to
respond in person or direct the
physician assistant to respond should be
made by the responsible on-call
physician, based on the individual’s
medical needs and the capabilities of
the hospital, and would, of course, be
appropriate only if it is consistent with
applicable State scope of practice laws
and hospital bylaws, rules, and
regulations.

D. Provisions of the Final Rule

In this final rule, we are adopting the
proposed § 489.24(j) as final with the
following modifications: We are
specifying that the on-call list must be
maintained in a manner that best meets
the needs of the hospital’s patients who
are receiving services required under
EMTALA, in accordance with the
capability of the hospital, including the
availability of on-call physicians. We
also are revising paragraph (j) to state
the conditions under which
simultaneous call and elective surgery
while on call are permitted. For
editorial reasons, we are revising the
language of § 489.24 to state under
paragraph (j)(3)(ii) that hospitals must
“provide” rather than “insure” that
emergency services are available. No
change in policy is being made by this
editorial change.

XII. EMTALA Applicability to Hospital-
Owned Ambulances (§ 489.24(b))

A. Background

We stated in the June 22, 1994 final
rule (59 FR 32098) that if an individual
is in an ambulance owned and operated
by a hospital, the individual is
considered to have come to the
hospital’s emergency department, even
if the ambulance is not on hospital
property. This policy, currently set forth
at § 489.24(b), was necessary because we
were concerned that some hospitals that
owned and operated ambulances at that
time were transporting individuals who
had called for an ambulance to other
hospitals, thereby evading their

EMTALA responsibilities to the
individuals.

Concerns have since been raised by
the provider industry about applications
of this policy to ambulances that are
owned by hospitals but are operating
under communitywide EMS protocols
that may require the hospital-owned
and other ambulances to transport
individuals to locations other than the
hospitals that own the ambulances. For
instance, we understand that some
community protocols require
ambulances to transport individuals to
the closest hospital to the individual
geographically, whether or not that
hospital owns the ambulance.

B. Provisions of the Proposed Rule

To avoid imposing requirements that
are inconsistent with local EMS
requirements, in the May 9, 2002
proposed rule, we proposed to clarify, at
proposed revised §489.24(b), in
paragraph (3) of the definition of
“Comes to the emergency department”,
an exception to our existing rule
requiring EMTALA applicability to
hospitals that own and operate
ambulances. We proposed to account for
hospital-owned ambulances operating
under communitywide EMS protocols.
Under our proposal, the rule on
hospital-owned ambulances and
EMTALA does not apply if the
ambulance is operating under a
communitywide EMS protocol that
requires it to transport the individual to
a hospital other than the hospital that
owns the ambulance. In this case, the
individual is considered to have come
to the emergency department of the
hospital to which the individual is
transported, at the time the individual is
brought onto hospital property.

C. Summary of Public Comments and
Departmental Responses

Comment: A number of commenters
expressed strong support for the
proposal to clarify that EMTALA does
not apply to a hospital-owned
ambulance when the ambulance is
operating under communitywide
protocols that require it to transport an
individual to a hospital other than the
hospital that owns the ambulance. One
commenter asked whether a hospital
would have any EMTALA obligation
with respect to a patient who refuses
transport from the planned pickup site
(for example, the site of an automobile
accident), and whether EMTALA would
apply if the physician in the emergency
department provides “medical
command.”

Another commenter recommended
that the regulations be further revised to
state that individuals presenting to
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hospital-owned ambulances are subject
to EMTALA and must be transported to
the hospital that owns the ambulance,
unless the hospital EMS personnel on
board the ambulance determine that
doing so would put the patient’s life or
safety at risk. The commenter further
recommended that if the on-board
hospital EMS personnel believe that
transporting the individual to the owner
hospital would risk the life or health of
the individual, the personnel should be
authorized to redirect the ambulance to
the closest appropriate hospital without
violating EMTALA.

Response: We appreciate the support
of those commenters who expressed
approval of the proposal and have kept
their views in mind in responding to
other comments on this issue. In regard
to the comment about an individual
who refuses transport from a planned
pickup site, we believe such cases
should be treated as refusals to consent
to treatment and should be handled in
accordance with the requirements for
documenting such refusals in existing
§489.24(c)(2) (redesignated in this final
rule as §489.24(d)(3)).

We understand that the term
“hospital-owned ambulances operating
under medical command” describes a
situation in which the destination of an
ambulance is not determined by the
ambulance personnel but by a physician
in radio contact with ambulances in the
community. We believe individuals on
board such ambulances would not be
considered to have “come to the
hospital” for EMTALA purposes if the
physician providing the medical
command is not employed or otherwise
affiliated with the hospital that owns
the ambulance. If the physician’s
direction of the ambulance (medical
command) is provided subject to
communitywide protocols that require
the individual to be transported to a
hospital other than the hospital that
owns the ambulance, such as the closest
appropriate hospital, the hospital would
be considered to be operating under
communitywide protocols. With respect
to situations in which hospital EMS
personnel on board the ambulance
determine that transporting the
individual to the owner hospital would
put the patient’s life or safety at risk, we
recognize that there may be some
situations in which redirection of the
ambulance is necessary to protect the
life or safety of the individual and that
under these circumstances it would not
be an EMTALA violation to transport
the individual to the closest hospital
capable of treating his or her condition.
However, we believe such cases can best
be identified and resolved on a case-by-
case basis and, therefore, are not

revising the final regulations based on
this comment.

Comment: One commenter
recommended that the proposed
clarification of the nonapplicability of
EMTALA to hospital-owned
ambulances when the ambulance is
operating under communitywide
protocols be extended to air ambulances
as well as ground ambulances.

Response: We agree and in this final
rule are revising § 489.24(b), the
definition of “come to the emergency
department,” accordingly.

Comment: One commenter
recommended that guidance provided
in the State Operations Manual, to the
effect that hospitals have no EMTALA
obligation with respect to individuals
who are in ambulances that are neither
hospital-owned and operated nor on
hospital property, be incorporated into
the regulatory language.

Response: We agree that this
statement of policy is accurate, but
believe the proposed regulatory
language makes this clear. Therefore, we
are not making revision in the final rule
based on this comment.

Comment: One commenter referenced
the recently issued CMS guidance, in
the form of letters to Regional
Administrators and State Survey
Agencies, regarding EMTALA
responsibilities in the event of a
bioterrorist attack. The commenter
believed this guidance might be viewed
as being inconsistent with a hospital’s
statutory responsibility to provide
screening services under EMTALA, and
suggested that the regulatory language
be revised to reflect the guidance, so
that hospitals that follow it are not at
risk for a citation of noncompliance
with EMTALA.

Response: We agree that hospitals
should be informed of their EMTALA
responsibilities in the event of a
bioterrorist attack or other national
emergency. We also believe the
commenter’s suggestion is consistent
with the intent of section 143 of the
Public Health Security and Bioterrorism
Preparedness and Response Act of 2002
(Pub. L. 107-188, enacted June 12,
2002). That legislation amended section
1135 of the Act to authorize the
Secretary to temporarily waive or
modify the application of certain
Medicare, Medicaid, and State
Children’s Health Insurance Program
(SCHIP) requirements, including
requirements for the imposition of
sanctions for the otherwise
inappropriate transfer of an unstabilized
individual, if the transfer arises out of
the circumstances of the emergency.

To help inform hospitals of their
responsibilities in such situations, we

have added a new paragraph (a)(2) to
§489.24(a). The new paragraph specifies
that sanctions under EMTALA for an
inappropriate transfer during a national
emergency do not apply to a hospital
with a dedicated emergency department
located in an emergency area, as
specified in section 1135(g)(1) of the
Act. In the event of such a national
emergency, CMS would issue
appropriate guidance to hospitals.

Comment: One commenter stated that,
in some areas of the country, ambulance
protocols requiring emergency patients
to be taken to the closest appropriate
hospital are not determined on a
community-by-community basis.
Instead, the protocols apparently are
established by individual ambulance
service medical directors in conformity
with State law and are filed with the
State EMS board. The commenter
expressed concern that the proposed
regulatory language on communitywide
EMS protocols would not protect
hospitals in such States from
inappropriate EMTALA liability, and
cited several examples of situations in
which a hospital-owned and operated
ambulance might be required to bypass
appropriate hospitals to reach the owner
hospital. To avoid this result, the
commenter recommended that the
regulations be revised either to state that
hospital-owned and operated
ambulances are not included in the
definition of “hospital property” or to
provide an exemption for hospital-
owned ambulances operated in
accordance with protocols on file with
and approved by the State ambulance
licensing authority.

Response: We agree that protocols
mandated by State law should be given
the same deference as those established
on a communitywide basis. However,
we believe the reference in
§489.24(b)(3)(i) to communitywide EMS
protocols which direct that the
individual be transported to a hospital
other than the hospital that owns the
ambulance is broad enough to
encompass those communitywide
protocols that have been adopted in
conformity with State law. Therefore,
we are not revising the provision in the
final rule based on this comment.

Comment: One commenter stated that
most ambulance protocols direct that
individuals be taken to the “closest
appropriate facility’” rather than the
“nearest hospital” and suggested that
this change in wording of the regulation
text would be appropriate because, in
some cases, individuals may need to be
taken to a freestanding emergency
facility or some other location that is not
a hospital. The commenter also
recommended that hospital-owned and
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operated ambulances be given an
exemption from the requirements for
situations in which the individual or
family asks that the individual be
transported to another facility other
than the hospital that owns the
ambulance.

Response: We agree that it would be
more appropriate to refer to
requirements that the individuals be
taken to the “closest appropriate
facility” rather than the “nearest
hospital”, and are including this change
in paragraph (3) of the definition of
“come to the emergency department”
under § 489.24(b) of this final rule.

Regarding the redirection of an
ambulance at the request of the
individual’s family, we believe existing
regulations at §489.24(c)(2) (now
§489.24(d)(3) of this final rule)
regarding informed refusals of treatment
would permit the ambulance to
transport the individual to another
facility. A medical record for the
individual must be established and the
refusal clearly documented in that
record, in accordance with these
regulatory requirements.

D. Provisions of the Final Rule

We are adopting, as final, the
proposed revision to paragraph (3)
under the definition of “come to the
emergency department” under
§489.24(b) as it related to the
applicability to EMTALA to hospital-
owned ambulances, with the following
modifications:

We are specifying the
nonapplicability of EMTALA to
hospital-owned ‘“‘air’” ambulances (in
addition to ground ambulances), when
the ambulance is operating under
communitywide protocols.

We are specifying that an individual
in an ambulance owned and operated by
the hospital is not considered to have
“come to the emergency department” if
the ambulance is operated under
communitywide EMS protocols or EMS
protocols “mandated by State law”’ that
direct it to transport the individual to a
hospital other than the hospital that
owns the ambulance. We also are
specifying that an individual in an
ambulance owned and operated by the
hospital is not considered to have
“come to the emergency department” if
the ambulance is operated at the
direction of a physician who is not
employed or otherwise affiliated with
the hospital that owns the ambulance or
if the physician’s direction of the
destination of the ambulance is subject
to communitywide protocols that
require the individual to be transported
to a hospital other than the hospital that
owns the ambulance.

We are changing the term “‘closest
hospital” to “closest appropriate
facility”.

In addition, we are adding a new
§489.24(a)(2) to specify EMTALA
responsibilities in the event of a
bioterrorist attack.

XIII. Conditions of Participation for
Hospitals

We are reminding hospitals and
others that while these final regulations
make it clear that, while stabilizing an
individual with an emergency medical
condition (or admitting the individual
to the hospital as an inpatient) relieves
the hospital of its EMTALA obligations,
it does not relieve the hospital of all
further responsibility for the patient
who is admitted. Stabilization or
inpatient admission also does not
indicate that the hospital is thus free to
improperly discharge or transfer the
individual to another facility. Inpatients
who experience acute medical
conditions receive protections under the
Medicare hospital CoPs, which are
found at 42 CFR part 482. In addition,
as noted earlier in this preamble and in
the May 9, 2002 proposed rule
preamble, we believe that outpatients
who experience what may be an
emergency medical condition after the
start of an encounter with a health
professional would have all protections
afforded to patients of a hospital under
the Medicare hospital CoPs. There are
six hospital CoPs that provide these
protections: emergency services,
governing body, discharge planning,
quality assessment and performance
improvement, medical staff, and
outpatient services. In the May 9, 2002
proposed rule, we proposed to make
only one change in these CoPs: one
relating to the governing body having
written policies and procedures in effect
for off-campus departments that do not
offer emergency services for appraisal of
emergencies and referral when
appropriate (§482.12(f)(3)).

If a hospital inpatient develops an
acute medical condition and the
hospital is one that provides emergency
services, the hospital is required to
ensure that it meets the emergency
needs of the patient in accordance with
accepted standards of practice.
Similarly, regardless of whether the
hospital provides emergency services, if
an inpatient develops an acute medical
condition, the governing body CoP
(§ 482.12(f)(2), which applies to all
Medicare-participating hospitals) would
apply. This CoP requires that the
hospital governing body must ensure
that the medical staff has written
policies and procedures for appraisal of

emergencies, initial treatment, and
referral when appropriate.

The discharge planning CoP (§482.43,
which applies to all Medicare-
participating hospitals) requires
hospitals to have a discharge planning
process that applies to all patients. This
CoP ensures that patient needs are
identified and that transfers and
referrals reflecting adequate discharge
planning are made by the hospital. If an
inpatient develops an acute medical
condition and the hospital either does
not offer emergency services or does not
have the capability to provide necessary
treatment, a transfer to another hospital
with the capabilities to treat the
emergency medical condition could be
warranted. Hospitals are required to
meet the discharge planning CoP in
carrying out such a transfer.

The hospital CoP governing medical
staff (§ 482.22) requires that the hospital
have an organized medical staff that
operates under bylaws approved by the
governing body and is responsible to the
governing body for the quality of
medical care provided to patients by the
hospital. Should the medical staff not be
held accountable to the governing body
for problems regarding a lack of
provision of care to an inpatient who
develops an emergency medical
condition, this lack of accountability
may be reviewed under the medical staff
CoP, as well, and may result in a
citation of noncompliance at the
medical staff condition level for the
hospital.

Finally, the quality assessment and
performance improvement CoP
(§482.21, which applies to all Medicare-
participating hospitals) requires the
governing body to ensure that there is
an effective, hospital-wide quality
assessment and performance
improvement program to evaluate the
provision of patient care. In order to
comply with this CoP, the hospital must
evaluate the care it provides hospital-
wide. Complaints regarding a lack of
provision of care to an inpatient who
develops an emergency medical
condition must be addressed under the
hospital’s quality assurance program
and may be reviewed under the quality
assessment and performance
improvement CoP.

A hospital’s failure to meet the CoPs
requirements cited above may result in
a finding of noncompliance at the
condition level for the hospital and lead
to termination of the hospital’s
Medicare provider agreement. As we
explained in the preamble to the
January 24, 2003 final rule (69 FR 3435),
the CoPs are the requirements that
hospitals must meet to participate in the
Medicare and Medicaid programs. The
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CoPs are intended to protect patient
health and safety and to ensure that
high quality care is provided to all
patients. The State survey agencies
(SAs), in accordance with section 1864
of the Social Security Act (the Act),
survey hospitals to assess compliance
with the CoPs. The SAs conduct surveys
using the instructions in the State
Operations Manual (SOM), (Health Care
Financing Administration (HCFA)
Publication No. 7). The SOM contains
the regulatory language of the CoPs as
well as interpretive guidelines and
survey procedures and probes that
elaborate on regulatory intent and give
guidance on how to assess provider
compliance. Under § 489.10(d), the SAs
determine whether hospitals have met
the CoPs and report their
recommendations to us. The standards,
procedures, and SA personnel involved
in developing recommendations
regarding EMTALA compliance are the
same as those for recommendations
regarding CoP compliance, since alleged
violations of EMTALA are treated as
allegations that a hospital has not
complied with a requirement for
Medicare participation.

Under the authority of section 1865 of
the Act and the regulations at § 488.5,
hospitals accredited by the Joint
Commission on Accreditation of
Healthcare Organizations (JCAHO) or
the American Osteopathic Association
(AOA) are deemed to meet the
requirements in the CoPs, and therefore,
are not routinely surveyed for CoP
compliance by the SAs. However, all
Medicare and Medicaid participating
hospitals are required to be in
compliance with our CoPs regardless of
their accreditation status.

Comment: Some commenters
expressed general approval of the
proposed revision to § 482.12(f), which
is applicable to hospitals that provide
emergency services but have
departments off campuses that do not
provide emergency services.

Response: We appreciate these
commenters’ support and have kept
their views in mind in evaluating the
other comments recommending specific
changes in this final rule.

Comment: Some commenters stated
that the proposed revision to § 482.12(f)
seems to imply that hospitals must have
staff trained in appraisal of emergencies
on duty on a 24-hour per day, 7-day a
week basis to comply with the
requirement. The commenters believed
that this would be an unreasonable
requirement.

Response: We agree that such a
requirement for off-campus departments
would be unreasonably stringent.
Therefore, we plan to clarify in the

interpretive guidelines or training
materials used to implement this
requirement that the policies and
procedures in place for appraisal of
emergencies and referral when
appropriate must be implemented only
within the hours of operation and
normal staffing capability of the facility.

Comment: Some commenters opposed
adding a specific CoP provision for off-
campus departments of hospitals that
have dedicated emergency departments
but do not offer emergency services at
their off-campus locations. The
commenters believed this is an
unnecessary burden on hospital
governing bodies and medical staffs.

Response: We do not agree that
adding this condition will impose an
unnecessary burden on hospitals. First,
the amount of burden will be minimal,
because the regulation does not require
that the facilities provide emergency
care or add to their existing medical
capabilities, but only that appropriate
policies and procedures be in place.
While developing and implementing
these policies and procedures will
require some effort from facilities that
do not have them in place, the effort
involved should be considerably less
than that required to comply with
current regulations at § 489.24(i)
regarding EMTALA compliance by
hospitals with off-campus
nonemergency departments, which are
being replaced by the condition. We
also do not agree that any remaining
burden associated with the revised
requirement is unnecessary. On the
contrary, the ability of such an off-
campus facility to respond promptly
and appropriately to an unexpected
request for emergency care can be
crucial to the health and safety of the
individual with the emergency
condition.

Because we believe that the burden of
having a plan in place to deal with an
occasional emergency is minimal and
the potential benefit to the individual of
having such a plan is considerable, we
are not making changes to the proposed
CoP in this final rule in response to this
comment.

XIV. Other Issues

A. Editorial/Clarifying Changes

In addition to the changes to § 489.24
discussed in sections V. through XIII. of
this preamble, we are revising
§489.24(d)(3) (Refusal to consent to
treatment) to refer to an individual or a
person acting on the individual’s behalf
who “does not consent to the
examination or treatment,” rather than
referring to an individual or a person
acting on the individual’s behalf who

“refuses to consent to examination and
treatment.” We are making a parallel
change in § 489.24(d)(5) (Refusal to
consent to transfer). We are making
these changes only for editorial reasons
and in the interest of clarity; these
revisions do not represent any change in
policy.

B. Out-of-Scope Comments

We received a number of public
comments on issues that were not
addressed as part of the May 9, 2002
proposed rule. Because the issues
addressed in the comments were not
part of the proposed rule, we are not
providing responses to them in this final
rule. We will consider them in the
future if we consider changes in related
policy areas.

XV. Information Collection
Requirements

Under the Paperwork Reduction Act
(PRA) of 1995, we are required to
provide 60-day notice in the Federal
Register and solicit public comment
before a collection of information
requirement is submitted to the Office of
Management and Budget (OMB) for
review and approval. In order to fairly
evaluate whether an information
collection should be approved by OMB,
section 3506(c)(2)(A) of the PRA of 1995
requires that we solicit comment on the
following issues:

* The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

» The accuracy of our estimate of the
information collection burden.

* The quality, utility, and clarity of
the information to be collected.

* Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

Therefore, we are soliciting public
comments on each of these issues for
the information collection requirements
discussed below.

§482.12 Conditions of Participation:
Governing Body

New § 482.12(f)(3) specifies that, if
emergency services are provided at the
hospital but are not provided at one or
more off-campus departments of the
hospital, the governing body of the
hospital must assure that the medical
staff have written policies and
procedures in effect with respect to the
off-campus department(s) for appraisal
of emergencies and referral when
appropriate.

While this information collection
requirement is subject to the PRA, the
fact that this requirement is a usual,
customary, and prudent business and
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medical practice exempts the burden
associated with this requirement from
the PRA as stipulated under 5 CFR
1320.3(b)(2). It is standard for medical
facilities to have written policies and
procedures pertaining to medical
emergencies. Having written policies
and procedures saves time deciding
what to do and thus benefits the patient;
it also gives the provider liability
protection.

In the May 9, 2002 proposed rule (67
FR 31496), we solicited, public
comment on this information collection
requirement. However, we did not
receive any public comments on this
information collection requirement.

§489.24 Special responsibilities of
Medicare hospitals in emergency cases.

Paragraph (d) of this section requires
that, if the hospital offers an individual
the further medical examination and
treatment described in that paragraph
and informs the individual (or a person
acting on the individual’s behalf) of the
risks and benefits to the individual of
the examination and treatment, but the
individual (or a person acting on the
individual’s behalf) does not consent to
the examination or treatment: (1) The
medical record must contain a
description of the examination,
treatment, or both if applicable, that was
refused by or on behalf of the
individual; (2) the hospital must take all
reasonable steps to secure the
individual’s written informed refusal (or
that of the person acting on his or her
behalf); and (3) the written document
should indicate that the person has been
informed of the risks and benefits of the
examination or treatment, or both.

Paragraph (d) of this section also
requires that, if the hospital offers to
transfer the individual to another
medical facility in accordance with
paragraph (e) of this section and informs
the individual (or a person acting on his
or her behalf) of the risks and benefits
to the individual of the transfer, but the
individual (or a person acting on the
individual’s behalf) does not consent to
the transfer: (1) The hospital must take
all reasonable steps to secure the
individual’s written informed refusal (or
that of a person acting on his or her
behalf); (2) the written document must
indicate the person has been informed
of the risks and benefits of the transfer
and state the reasons for the individual’s
refusal; and (3) the medical record must
contain a description of the proposed
transfer that was refused by or on behalf
of the individual.

The burden associated with these
requirements is the time it will take a
hospital to secure a written refusal,
create a written document containing

the information the patient has been

given, and describing in the patient’s

record what was refused. These
information collection requirements are

currently approved under 0938—0667.
Paragraph (j) of this section requires

that each hospital must maintain an on-

call list of physicians on its medical
staff in a manner that best meets the
needs of the hospital’s patients who are
receiving services required under this
section in accordance with the resources
available to the hospital, including the
availability of on-call physicians. It also
requires that the hospital have written
policies and procedures in place to

respond to situations in which a

particular specialty is not available or

the on-call physician cannot respond
because of circumstances beyond the
physician’s control and to provide that
emergency services are available to meet
the needs of patients with emergency
medical conditions if it elects to permit
on-call physicians to schedule elective
surgery during the time that they are on
call or to permit on-call physicians to
have simultaneous on-call duties.

The burden associated with these
requirements is the time it will take to
create the list and write down the
policies and procedures. We believe that
these actions reflect usual, customary,
and prudent medical and business
practices; the burden is exempt from the
PRA under 5 CFR 1320.3(b)(2). We
believe that the providers have the
necessary written information available
to the staff in times of emergencies to
reduce the time it takes to contact a
doctor or to decide what to do if the
doctor is unavailable. These actions
benefit the patient and give the provider
liability protection.

We note that these requirements in
paragraph (j) are revisions of provisions
that were included in the May 9, 2002
proposed rule.

We have submitted a copy of this final
rule to OMB for its review of the
information collection requirements
described above. These requirements are
not effective until they have been
approved by OMB.

If you comment on any of these
information collection and record
keeping requirements, please mail
copies directly to the following:

Centers for Medicare & Medicaid
Services, Office of Strategic
Operations and Regulatory Affairs,
Regulations Development and
Issuances Group, Attn: Julie Brown,
CMS-1063-F Room C5-16-03, 7500
Security Boulevard, Baltimore, MD
21244-1850; and

Office of Information and Regulatory
Affairs, Office of Management and

Budget, Room 10235, New Executive
Office Building, Washington, DC
20503, Attn: Brenda Aguilar, CMS
Desk Officer.

Comments submitted to OMB may
also be e-mailed to the following
address: e-mail: baguilar@omb.eop.gov;
or faxed to OMB at (202) 395-6974.

XVI. Regulatory Impact Analysis

A. Introduction

We have examined the impacts of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 16,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), and Executive Order 13132.

B. Executive Order 12866

Executive Order 12866 (as amended
by Executive Order 13258, which
merely reassigns responsibility of
duties) directs agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year).

We have determined that this final
rule is not a major rule as defined in 5
U.S.C. 804(2). As explained below, we
do not have sufficient information to
estimate the precise economic impact of
this final rule. However, in general, this
final rule diminishes rather than
increases the EMTALA compliance
burden on hospitals and physicians as
this burden exists under current
regulations. In both the previous
EMTALA rules, the proposed EMTALA
rule published on June 16, 1988 (53 FR
22513) and the preamble to the interim
final rule published on June 22, 1994
(59 FR 32120), we explained, and the
Secretary certified, that those
regulations would not have a significant
impact on a substantial number of small
entities and would not have a
significant impact on the operations of
a substantial number of small rural
hospitals. As explained above, this final
rule further reduces compliance burden
and cost. Therefore, we estimate that the
total impact of these changes will be
less than the threshold for a major rule
($100 million or more in any 1 year).
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C. Regulatory Flexibility Act

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and
government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by nonprofit
status or by having revenues of $6
million to $29 million in any 1 year.
Individuals and States are not included
in the definition of a small entity.

In the preamble of the May 9, 2002
proposed rule, we stated that we
believed it would be difficult to quantify
the impact of the proposed changes and
solicited comments on how such an
impact estimate could be developed. We
did not receive any comments on this
point. Neither the proposed EMTALA
rule published on June 16, 1988 (53 FR
22513) nor the interim final rule
published on June 22, 1994 (50 FR
32086) included a quantitative analysis
of the economic impact of the rule.
However, in the preamble to each rule,
we explained that because the great
majority of hospitals do not refuse to
treat individuals or transfer patients
inappropriately based on their
perceived inability to pay, the economic
impact of those rules was minimal.
Since this rule is only a modification of
the previous EMTALA rules, we believe
that the impact of this final rule is also
minimal. For the reasons explained
above, we are confident that the overall
effect of this final rule will be to reduce
rather than increase the EMTALA
compliance burden for hospitals and
physicians. For example, the
compliance burden for hospitals will be
reduced because off-campus provider-
based departments that are not
dedicated emergency departments will
no longer have any EMTALA
responsibilities. The burden for
physicians should be reduced by the
changes that allow them to be on call
simultaneously at multiple locations,
and to schedule other procedures while
they are on call. Because we do not have
enough information to precisely predict
the dollar amount of the reduced
burden, we have not attempted to
produce a quantified estimate of the
impact of this final rule. However, based
on the reduction in burden relative to
current regulations, we have determined
that this final rule will not have a
significant impact on a substantial
number of small entities.

D. Effects on Rural Hospitals

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a

significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. With the exception of hospitals
located in certain New England
counties, for purposes of section 1102(b)
of the Act, we define a small rural
hospital as a hospital with fewer than
100 beds that is located outside of a
Metropolitan Statistical Area (MSA) or
New England County Metropolitan Area
(NECMA). Section 601(g) of the Social
Security Amendments of 1983 (Pub. L.
98-21) designated hospitals in certain
New England counties as belonging to
the adjacent NECMA. Thus, for
purposes of payments to hospitals, we
classify these hospitals as urban
hospitals. As explained above, the
compliance burden and cost associated
with this final rule is expected to be
significantly less than the burden
associated with existing regulations.
Based on the reduction in burden
relative to current regulations, we have
determined that this final rule will not
have a significant impact on the
operations of small rural hospitals.

E. Unfunded Mandates

Section 202 of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4) also requires that agencies assess
anticipated costs and benefits before
issuing a final rule that has been
preceded by a proposed rule that may
result in an expenditure in any 1 year
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$110 million. This final rule will not
mandate any requirements that may
result in an expenditure, in any 1 year
for State, local, or tribal governments or
for the private sector of $110 million.

F. Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
We have reviewed this final rule in light
of Executive Order 13132 and have
determined that it will not have any
significant impact on the rights, roles,
and responsibilities of State, local, or
tribal governments.

G. Executive Order 12866

In accordance with the provisions of
Executive Order 12866, this final rule
was reviewed by the Office of
Management and Budget.

List of Subjects
42 CFR Part 413

Health facilities, Kidney diseases,
Medicare, Puerto Rico, Reporting and
recordkeeping requirements.

42 CFR Part 482

Grant program-health, Hospitals,
Medicaid, Medicare, Reporting and
recordkeeping requirements.

42 CFR Part 489

Health facilities, Medicare, Reporting
and recordkeeping requirements.
» For the reasons set forth in this
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR
chapter IV as set forth below:

PART 413—PRINCIPLES OF
REASONABLE COST
REIMBURSEMENT; PAYMENT FOR
END-STAGE RENAL DISEASE
SERVICES; OPTIONAL
PROSPECTIVELY DETERMINED
PAYMENT RATES FOR SKILLED
NURSING FACILITIES

m A.Part 413 is amended as follows:
= 1. The authority citation for part 413
continues to read as follows:

Authority: Secs. 1102, 1812(d), 1814(b),
1815, 1833(a), (i), and (n), 1871, 1881, 1883,
and 1886 of the Social Security Act (42
U.S.C. 1302, 1395d(d), 1395f(b), 1395g,
13951(a), (i), and (n), 1395hh, 1395rr, 1395tt,
and 1395ww).

» 2. Section 413.65 is amended by
adding introductory text under
paragraph (g) and revising paragraph
(g)(1) to read as follows:

§413.65 Requirements for a determination
that a facility or an organization has
provider-based status.

* * * * *

(g) Obligations of hospital outpatient
departments and hospital-based
entities. To qualify for provider-based
status in relation to a hospital, a facility
or organization must comply with the
following requirements:

(1) The following departments must
comply with the antidumping rules of
§489.20(1), (m), (q), and (r) and § 489.24
of this chapter:

(i) Any facility or organization that is
located on the main hospital campus
and is treated by Medicare under this
section as a department of the hospital;
and

(ii) Any facility or organization that is
located off the main hospital campus
that is treated by Medicare under this
section as a department of the hospital
and is a dedicated emergency
department, as defined in § 489.24(b) of
this chapter.

* * * * *
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PART 482—CONDITIONS FOR
PARTICIPTION FOR HOSPITALS

= B. Part 482 is amended as follows:
= 1. The authority citation for Part 482
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1320 and
1395hh).

m 2. Section 482.12 is amended by
adding a new paragraph (f)(3) to read as
follows:

§482.12 Condition of participation:
Governing body.

* * * * *

(f) Standard: Emergency services.
EE

(3) If emergency services are provided
at the hospital but are not provided at
one or more off-campus departments of
the hospital, the governing body of the
hospital must assure that the medical
staff has written policies and procedures
in effect with respect to the off-campus
department(s) for appraisal of
emergencies and referral when
appropriate.

PART 489—PROVIDER AGREEMENTS
AND SUPPLIER APPROVAL

m C. Part 489 is amended as follows:
» 1. The authority citation for Part 489
continues to read as follows:

Authority: Secs. 1102 and 1871 of the Act
(42 U.S.C. 1302 and 1395hh).
= 2. Section 489.24 is amended by—
= A. Revising paragraph (a).
= B. Republishing the introductory text
of paragraph (b) and revising the
definitions of “Comes to the emergency
department” and ‘“Hospital with an
emergency department”.
» C. Adding definitions of “Dedicated
emergency department”, “Hospital
property”, “Inpatient”, and “Patient” in
alphabetical order under paragraph (b).
= D. Under the definition of “Emergency
medical condition” under paragraph (b),
redesignating paragraphs (i), (i)(A),
(H)(B), (1)(C), (i1), (ii)(A), and (ii)(B) as
paragraphs (1), (1)(i), (1)(ii), (1)(iii), (2),
(2)(i), and (2)(ii), respectively.
= E. Under the definition of
“Participating hospital” under
paragraph (b), redesignating paragraphs
(i) and (ii) as paragraphs (1) and (2),
respectively.
» F. Under the definitions of
“Stabilized” and ““To stabilize”” under
paragraph (b), “paragraph (i)” is
removed and ‘“paragraph (1)” is added in
its place; and ““paragraph (ii)” is removed
and “paragraph (2)” is added in its place.
= G. Removing paragraph (i); and
redesignating paragraph (c) through (h)
as paragraphs (d) through (i),
respectively.

» H. Adding new paragraphs (c) and (j).

» I. Revising newly redesignated
paragraph (d).

» J. Making the following cross-reference
changes:

» i. In redesignated paragraph (e)(1)(i),
“paragraph (d)(2)” is removed and
“paragraph (e)(2)” is added in its place.
= ii. In redesignated paragraph
(e)(1)(i)(C), “paragraph (d)(1)(ii)(B)” is
removed and “paragraph (e)(1)(ii)(B)” is
added in its place.

m iii. In redesignated paragraph
(e)(2)(iii), “paragraph (d)(1)(ii)” is
removed and ‘“paragraph (e)(1)(ii)” is
added in its place.

= iv. In redesignated paragraph (e)(2)(iii),
“paragraph ()" is removed and
“paragraph (g)”’ is added in its place.

» v. In redesignated paragraph (e)(3),
“paragraph (d)(1)(ii)(C)” is removed and
“paragraph (e)(1)(ii)(C)” is added in its
place.

= vi. In redesignated paragraph (g),
“‘paragraph (a) through (e)” is removed
and ‘““paragraphs (a) through () is added
in its place.

» vii. In redesignated paragraph (h)(1),
“paragraph (g)(3)” is removed and
“paragraph (h)(3)” is added in its place;
and ‘““paragraph (g)(2)(iv) and (v)” is
removed and ‘‘paragraphs (h)(2)(iv) and
(v)” is added in its place.

= viii. In redesignated paragraph (h)(2)
introductory text, ‘“paragraph (g)(1)” is
removed and ‘“paragraph (h)(1)” is added
in its place.

» ix. Inredesignated paragraph
(h)(2)(iii)(B), “‘paragraph (g)(2)(iii)(A)" is
removed and ‘‘paragraph (h)(2)(iii)(A)”
is added in its place.

= x. In redesignated paragraph (h)(2)(vi),
“‘paragraph (g)(2)(v)” is removed and
“paragraph (h)(2)(v)” is added in its
place.

» xi. In redesignated paragraph (h)(4),
“paragraph (g)” is removed and

‘“paragraph (h)” is added in its place; and
“‘paragraph (g)(2)(v)” is removed and
“paragraph (h)(2)(v)” is added in its

place.
The additions and revisions read as
follows:

§489.24 Special responsibilities of
Medicare hospitals in emergency cases.
(a) Applicability of provisions of this
section. (1) In the case of a hospital that
has an emergency department, if an
individual (whether or not eligible for
Medicare benefits and regardless of
ability to pay) “comes to the emergency
department”, as defined in paragraph
(b) of this section, the hospital must—
(i) Provide an appropriate medical
screening examination within the
capability of the hospital’s emergency
department, including ancillary services
routinely available to the emergency

department, to determine whether or
not an emergency medical condition
exists. The examination must be
conducted by an individual(s) who is
determined qualified by hospital bylaws
or rules and regulations and who meets
the requirements of § 482.55 of this
chapter concerning emergency services
personnel and direction; and

(ii) If an emergency medical condition
is determined to exist, provide any
necessary stabilizing treatment, as
defined in paragraph (d) of this section,
or an appropriate transfer as defined in
paragraph (e) of this section. If the
hospital admits the individual as an
inpatient for further treatment, the
hospital’s obligation under this section
ends, as specified in paragraph (d)(2) of
this section.

(2) Nonapplicability of provisions of
this section. Sanctions under this
section for inappropriate transfer during
a national emergency do not apply to a
hospital with a dedicated emergency
department located in an emergency
area, as specified in section 1135(g)(1) of
the Act.

(b) Definitions. As used in this

section—
* * * * *

Comes to the emergency department
means, with respect to an individual
who is not a patient (as defined in this
section), the individual—

(1) Has presented at a hospital’s
dedicated emergency department, as
defined in this section, and requests
examination or treatment for a medical
condition, or has such a request made
on his or her behalf. In the absence of
such a request by or on behalf of the
individual, a request on behalf of the
individual will be considered to exist if
a prudent layperson observer would
believe, based on the individual’s
appearance or behavior, that the
individual needs examination or
treatment for a medical condition;

(2) Has presented on hospital
property, as defined in this section,
other than the dedicated emergency
department, and requests examination
or treatment for what may be an
emergency medical condition, or has
such a request made on his or her
behalf. In the absence of such a request
by or on behalf of the individual, a
request on behalf of the individual will
be considered to exist if a prudent
layperson observer would believe, based
on the individual’s appearance or
behavior, that the individual needs
emergency examination or treatment;

(3) Is in a ground or air ambulance
owned and operated by the hospital for
purposes of examination and treatment
for a medical condition at a hospital’s
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dedicated emergency department, even
if the ambulance is not on hospital
grounds. However, an individual in an
ambulance owned and operated by the
hospital is not considered to have
“come to the hospital’s emergency
department” if—

(i) The ambulance is operated under
communitywide emergency medical
service (EMS) protocols that direct it to
transport the individual to a hospital
other than the hospital that owns the
ambulance; for example, to the closest
appropriate facility. In this case, the
individual is considered to have come
to the emergency department of the
hospital to which the individual is
transported, at the time the individual is
brought onto hospital property;

(ii) The ambulance is operated at the
direction of a physician who is not
employed or otherwise affiliated with
the hospital that owns the ambulance;
or

(4) Is in a ground or air nonhospital-
owned ambulance on hospital property
for presentation for examination and
treatment for a medical condition at a
hospital’s dedicated emergency
department. However, an individual in
a nonhospital-owned ambulance off
hospital property is not considered to
have come to the hospital’s emergency
department, even if a member of the
ambulance staff contacts the hospital by
telephone or telemetry communications
and informs the hospital that they want
to transport the individual to the
hospital for examination and treatment.
The hospital may direct the ambulance
to another facility if it is in
“diversionary status,” that is, it does not
have the staff or facilities to accept any
additional emergency patients. If,
however, the ambulance staff disregards
the hospital’s diversion instructions and
transports the individual onto hospital
property, the individual is considered to
have come to the emergency
department.

Dedicated emergency department
means any department or facility of the
hospital, regardless of whether it is
located on or off the main hospital
campus, that meets at least one of the
following requirements:

(1) It is licensed by the State in which
it is located under applicable State law
as an emergency room or emergency
department;

(2) It is held out to the public (by
name, posted signs, advertising, or other
means) as a place that provides care for
emergency medical conditions on an
urgent basis without requiring a
previously scheduled appointment; or

(3) During the calendar year
immediately preceding the calendar
year in which a determination under

this section is being made, based on a
representative sample of patient visits
that occurred during that calendar year,
it provides at least one-third of all of its
outpatient visits for the treatment of
emergency medical conditions on an
urgent basis without requiring a

previously scheduled appointment.

Hospital property means the entire
main hospital campus as defined in
§413.65(b) of this chapter, including the
parking lot, sidewalk, and driveway, but
excluding other areas or structures of
the hospital’s main building that are not
part of the hospital, such as physician
offices, rural health centers, skilled
nursing facilities, or other entities that
participate separately under Medicare,
or restaurants, shops, or other
nonmedical facilities.

Hospital with an emergency
department means a hospital with a
dedicated emergency department as
defined in this paragraph (b).

Inpatient means an individual who is
admitted to a hospital for bed
occupancy for purposes of receiving
inpatient hospital services as described
in §409.10(a) of this chapter with the
expectation that he or she will remain
at least overnight and occupy a bed even
though the situation later develops that
the individual can be discharged or
transferred to another hospital and does
not actually use a hospital bed
overnight.

* * * * *

Patient means—

(1) An individual who has begun to
receive outpatient services as part of an
encounter, as defined in §410.2 of this
chapter, other than an encounter that
the hospital is obligated by this section
to provide;

(2) An individual who has been
admitted as an inpatient, as defined in

this section.
* * * * *

(c) Use of dedicated emergency
department for nonemergency services.
If an individual comes to a hospital’s
dedicated emergency department and a
request is made on his or her behalf for
examination or treatment for a medical
condition, but the nature of the request
makes it clear that the medical
condition is not of an emergency nature,
the hospital is required only to perform
such screening as would be appropriate
for any individual presenting in that
manner, to determine that the
individual does not have an emergency
medical condition.

(d) Necessary stabilizing treatment for
emergency medical conditions.—(1)
General. Subject to the provisions of
paragraph (d)(2) of this section, if any

individual (whether or not eligible for
Medicare benefits) comes to a hospital
and the hospital determines that the
individual has an emergency medical
condition, the hospital must provide
either—

(i) Within the capabilities of the staff
and facilities available at the hospital,
for further medical examination and
treatment as required to stabilize the
medical condition.

(ii) For transfer of the individual to
another medical facility in accordance
with paragraph (e) of this section.

(2) Exception: Application to
inpatients. (i) If a hospital has screened
an individual under paragraph (a) of
this section and found the individual to
have an emergency medical condition,
and admits that individual as an
inpatient in good faith in order to
stabilize the emergency medical
condition, the hospital has satisfied its
special responsibilities under this
section with respect to that individual.

(ii) This section is not applicable to an
inpatient who was admitted for elective
(nonemergency) diagnosis or treatment.

(iii) A hospital is required by the
conditions of participation for hospitals
under Part 482 of this chapter to provide
care to its inpatients in accordance with
those conditions of participation.

(3) Refusal to consent to treatment. A
hospital meets the requirements of
paragraph (d)(1)(i) of this section with
respect to an individual if the hospital
offers the individual the further medical
examination and treatment described in
that paragraph and informs the
individual (or a person acting on the
individual’s behalf) of the risks and
benefits to the individual of the
examination and treatment, but the
individual (or a person acting on the
individual’s behalf) does not consent to
the examination or treatment. The
medical record must contain a
description of the examination,
treatment, or both if applicable, that was
refused by or on behalf of the
individual. The hospital must take all
reasonable steps to secure the
individual’s written informed refusal (or
that of the person acting on his or her
behalf). The written document should
indicate that the person has been
informed of the risks and benefits of the
examination or treatment, or both.

(4) Delay in examination or treatment.
(i) A participating hospital may not
delay providing an appropriate medical
screening examination required under
paragraph (a) of this section or further

medical examination and treatment
required under paragraph (d)(1) of this
section in order to inquire about the
individual’s method of payment or
insurance status.
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(ii) A participating hospital may not
seek, or direct an individual to seek,
authorization from the individual’s
insurance company for screening or
stabilization services to be furnished by
a hospital, physician, or nonphysician
practitioner to an individual until after
the hospital has provided the
appropriate medical screening
examination required under paragraph
(a) of this section, and initiated any
further medical examination and
treatment that may be required to
stabilize the emergency medical
condition under paragraph (d)(1) of this
section.

(iii) An emergency physician or
nonphysician practitioner is not
precluded from contacting the
individual’s physician at any time to
seek advice regarding the individual’s
medical history and needs that may be
relevant to the medical treatment and
screening of the patient, as long as this
consultation does not inappropriately
delay services required under paragraph
(a) or paragraphs (d)(1) and (d)(2) of this
section.

(iv) Hospitals may follow reasonable
registration processes for individuals for
whom examination or treatment is
required by this section, including
asking whether an individual is insured
and, if so, what that insurance is, as

long as that inquiry does not delay
screening or treatment. Reasonable
registration processes may not unduly
discourage individuals from remaining
for further evaluation.

(5) Refusal to consent to transfer. A
hospital meets the requirements of
paragraph (d)(1)(ii) of this section with
respect to an individual if the hospital
offers to transfer the individual to
another medical facility in accordance
with paragraph (e) of this section and
informs the individual (or a person
acting on his or her behalf) of the risks
and benefits to the individual of the
transfer, but the individual (or a person
acting on the individual’s behalf) does
not consent to the transfer. The hospital
must take all reasonable steps to secure
the individual’s written informed
refusal (or that of a person acting on his
or her behalf). The written document
must indicate the person has been
informed of the risks and benefits of the
transfer and state the reasons for the
individual’s refusal. The medical record
must contain a description of the
proposed transfer that was refused by or
on behalf of the individual.

* * * * *

(j) Availability of on-call physicians.
(1) Each hospital must maintain an on-
call list of physicians on its medical
staff in a manner that best meets the

needs of the hospital’s patients who are
receiving services required under this
section in accordance with the resources
available to the hospital, including the
availability of on-call physicians.

(2) The hospital must have written
policies and procedures in place—

(i) To respond to situations in which
a particular specialty is not available or
the on-call physician cannot respond
because of circumstances beyond the
physician’s control; and

(ii) To provide that emergency
services are available to meet the needs
of patients with emergency medical
conditions if it elects to permit on-call
physicians to schedule elective surgery
during the time that they are on call or
to permit on-call physicians to have
simultaneous on-call duties.

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance)

Dated: April 3, 2003.
Thomas A. Scully,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: June 27, 2003.
Tommy G. Thompson,
Secretary.
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