§747.308

§747.308 Waiver of hearing; failure to
request hearing or review based on
written submissions; failure to ap-
pear.

(a) The subject individual may, in
writing, waive an oral hearing and in-
stead elect to have the matter deter-
mined by the NCUA Board on the basis
of written submissions alone.

(b) Should any concerned party fail
to request in writing an oral hearing or
consideration based on written submis-
sions alone within 30 days of service of
the notice described in §747.306, he or
she will be deemed to have consented
to the NCUA Board’s action.

(c) Unless the concerned party ap-
pears at the hearing personally or by
duly appointed representative, he or
she will be deemed to have consented
to the NCUA Board’s action.

§747.309 Decision of the NCUA Board.

Within 60 days following the hearing,
or receipt of the subject individual’s
written submissions where hearing has
been waived pursuant to §747.308, the
NCUA Board shall notify the institu-
tion-affiliated party whether the sus-
pension or prohibition will be contin-
ued, terminated, or otherwise modified,
or whether the order of removal or pro-
hibition will be rescinded or otherwise
modified. Such notification shall con-
tain a statement of the basis for the
decision of the NCUA Board, if that de-
cision is adverse to the respondent
party. In the case of a decision favor-
able to the respondent on the subject of
a prior order of removal or prohibition,
the NCUA Board shall take prompt ac-
tion to rescind or otherwise modify the
order of removal or prohibition.

§747.310 Reconsideration by the

NCUA Board.

(a) The subject individual shall have
ten business days following receipt of
the decision of the NCUA Board in
which to petition the NCUA Board for
initial reconsideration.

(b) The subject individual also shall
be entitled to petition the NCUA Board
for reconsideration of its decision any
time after the expiration of a 12-month
period from the date of the NCUA
Board’s decision, but no petition for re-
consideration may be made within 12
months of a previous petition.
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(c) Any petition shall state with par-
ticularity the basis for reconsideration,
the relief sought, and any exceptions
the individual has to the NCUA Board’s
findings. An individual’s petition may
be accompanied by a memorandum of
points and authorities in support of his
or her petition and any supporting doc-
umentation the individual may wish to
have considered.

(d) No hearing need be granted on
such petition for reconsideration.
Promptly following receipt of the peti-
tion, the Board shall render its deci-
sion.

§747.311 Relevant considerations.

In deciding the question of suspen-
sion, prohibition, or removal under this
subpart, the NCUA Board will consider
the following:

(a) Whether the alleged offense is a
crime which is punishable by imprison-
ment for a term exceeding one year
under state or Federal law, and which
involves dishonesty or breach of trust;

(b) Whether the continued presence
of the subject individual in his or her
position may pose a threat to the in-
terests of the credit union’s members
because of the nature and extent of the
individual’s participation in the affairs
of the insured credit union and/or the
nature of the offense with the commis-
sion of or participation in which the in-
dividual has been charged;

(c) Whether there is cause to believe
that there may be an erosion of public
confidence in the integrity, safety, or
soundness of a particular credit union
(either generally or in the particular
locality in which the credit union is
situated) if the subject individual is
permitted to remain in his or her posi-
tion in an insured credit union,;

(d) Whether the individual is covered
by the credit union’s fidelity bond and,
if so, whether the bond is likely to be
revoked, or whether coverage under the
bond will be affected adversely as a re-
sult of the information, indictment,
complaint, judgment of conviction or
entry into a pretrial diversion or other
similar program; and

(e) The NCUA Board may consider
any other factors which, in the specific
case, appear relevant to the decision to
continue in effect, rescind, terminate,
or modify a suspension, prohibition, or
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removal order, except that it shall not
consider the ultimate question of the
guilt or innocence of the subject indi-
vidual with regard to the crime with
which he or she has been charged.

Subpart E—Local Rules and Pro-
cedures Applicable to Pro-
ceedings Relating to the Sus-
pension or Revocation of
Charters and to Involuntary
Liquidations Under Title |

§747.401 Scope.

The rules and procedures set forth in
this subpart and subpart A of this part
are applicable to proceedings by the
NCUA Board pursuant to section
120(b)(1) of the Act (12 U.S.C. 1766(b)(1))
to suspend or revoke the charter of a
solvent Federal credit union, and to
place a solvent Federal credit union
into involuntary liquidation. To the
extent a rule or procedure set forth in
subpart A of this part is inconsistent
with a rule or procedure set forth in
this subpart E, subpart E shall control.

[56 FR 37767, Aug. 8, 1991; 57 FR 523, Jan. 7,
1992]

§747.402 Grounds for suspension or
revocation of charter and for invol-
untary liquidation.

(@) Grounds in general. The NCUA
Board may suspend or revoke the char-
ter of any Federal credit union, and
place such credit union into involun-
tary liquidation and appoint a liqui-
dating agent therefor, upon its finding
that the credit union has violated any
provision of its charter or bylaws or of
the FCUA or regulations issued there-
under.

(b) Immediate suspension. In any case
where the Board determines that the
grounds set forth in paragraph (a) of
this section exist and that immediate
action is necessary in order to prevent
further dissipation or credit union as-
sets or earnings, or further weakening
of the credit union’s condition, or to
otherwise protect the interest of the
credit union’s insured members or the
National Credit Union Share Insurance
Fund, it may order without prior no-
tice the immediate suspension of the
charter of such credit union, and if the
circumstances so warrant, may take

§747.404

possession of all books, records, assets,
and property of every description of
such credit union.

§747.403 Notice of intent to suspend
or revoke charter; notice of suspen-
sion.

(a) Upon its determination that one
or more of the grounds listed in
§747.402(a) exists, or that because of
conditions described in §747.402(b) im-
mediate suspension of charter is nec-
essary, the NCUA Board shall cause to
be served upon that credit union a no-
tice of intent to suspend or revoke
charter and of intent to place into in-
voluntary liquidation, or a notice of
suspension. Such notice shall contain a
statement of the facts which constitute
the grounds for this action, a recita-
tion of the options available to the
credit union under paragraph (b) of this
section, and an explanation of the re-
sults that will occur if the credit union
fails to exercise said options.

(b) Not later than 40 days after the
receipt of the notice provided for in
paragraph (a) of this section, the Fed-
eral credit union may file with the
NCUA Board a statement in writing
setting forth the grounds and reasons
why its charter should not be sus-
pended or revoked and why it should
not be placed into involuntary liquida-
tion; or in lieu of a written statement,
request an oral hearing which shall be
conducted in accordance with the pro-
cedures set forth in this subpart. This
statement or request shall be accom-
panied by a certified copy of a resolu-
tion of the board of directors of the
Federal credit union concerned author-
izing such statement or request, such
certification to be made by the presi-
dent and secretary of the board of di-
rectors.

(c) If the Federal credit union con-
cerned does not exercise either alter-
native available in paragraph (b) of
this section within the time required,
it shall be deemed to have admitted the
facts alleged in the notice and may be
deemed to have consented to the relief
sought.

§747.404 Notice of hearing.

(a) Upon receipt of a request for hear-
ing which complies with §747.403(b), the
NCUA Board shall transmit the request
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