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of not more than $10 million. A credit
union which exceeds $10 million in
total assets may become “‘new’ if its
total assets subsequently decline below
$10 million while it is still in operation
for less than 10 years.

(c) Effect of spin-offs. A credit union
formed as the result of a “‘spin-off” of
a group from the field of membership
of an existing credit union is deemed to
be in operation since the effective date
of the “‘spin-off.”” A credit union whose
total assets decline below $10 million
because a group within its field of
membership has been ‘‘spun-off” is
deemed ‘“‘new’ if it has been in oper-
ation less than 10 years.

(d) Actions to evade prompt corrective
action. If the NCUA Board determines
that a credit union was formed, or was
reduced in asset size as a result of a
‘‘spin-off,”” or was merged, primarily to
qualify as ‘“‘new’” under this subpart,
the credit union shall be deemed sub-
ject to prompt corrective action under
subpart A of this part.

§702.302 Net worth categories for new
credit unions.

(a) Net worth measures. For purposes
of this part, a new credit union must
determine its net worth category clas-
sification quarterly according to its
net worth ratio as defined in §702.2(g).

(b) Effective date of net worth classi-
fication of new credit union. For pur-

§702.302

poses of subpart C, the effective date of
a new federally-insured credit union’s
classification within a net worth cat-
egory in paragraph (c) of this section
shall be determined as provided in
§702.101(b); and written notice to the
NCUA Board of a decline in net worth
category in paragraph (c) of this sec-
tion shall be given as required by sec-
tion 702.101(c).

(c) Net worth categories. A federally-
insured credit union defined as ‘‘new”’
under this section shall be classified
(Table 6)—

(1) Well capitalized if it has a net
worth ratio of seven percent (7%) or
greater;

(2) Adequately capitalized if it has a
net worth ratio of six percent (6%) or
more but less than seven percent (7%);

(3) Moderately capitalized if it has a
net worth ratio of three and one-half
percent (3.5%) or more but less than six
percent (6%);

(4) Marginally capitalized if it has a
net worth ratio of two percent (2%) or
more but less than three and one-half
percent (3.5%);

(5) Minimally capitalized if it has a net
worth ratio of zero percent (0%) or
greater but less than two percent (2%);
and

(6) Uncapitalized if it has a net worth
ratio of less than zero percent (0%)
(e.g., a deficit in retained earnings).

TABLE & — MET WORTH CATEGORY CLASSFICATIIN FOR "MEW CREDIT LiKIOKS

I 4 "new" credit wmon's
naf wiarlh Calegory IS

if fts maf warth o is .

[ “\Well Capitalized” 7% or Bhave 3
“Adequately Caplalzed” 5% 10 6.99%
“Moderately Capitalized” 3.5% to 5.00%
“Marginaily Capllalizes 2% o 3.49%
“Minimally Capitaized” 0% to 1.59%

“Uncapitalizad”

Less than [Fs

(d) Reclassification based on super-
visory criteria other than net worth. Sub-
ject to §702.102(b) and (c), the NCUA
Board may reclassify a “‘well capital-
ized,” ‘‘adequately capitalized” or
‘““moderately capitalized”” new credit
union to the next lower net worth cat-

egory (each of such actions is herein-
after referred to generally as “‘reclas-
sification’”) in either of the cir-
cumstances prescribed in §702.102(b).

(e) Consultation with State officials.
The NCUA Board shall consult and
seek to work cooperatively with the
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appropriate State official before reclas-
sifying a federally-insured State-char-
tered credit union under paragraph (d)
of this section, and shall promptly no-
tify the appropriate State official of its
decision to reclassify.

[65 FR 8584, Feb. 18, 2000, as amended at 65
FR 44974, July 20, 2000; 65 FR 55439, Sept. 14,
2000; 67 FR 71092, Nov. 29, 2002]

§702.303 Prompt corrective action for
“adequately capitalized” new credit
unions.

Beginning on the effective date of
classification, an ‘‘adequately capital-
ized”” new credit union must increase
the dollar amount of its net worth by
the amount reflected in its approved
initial or revised business plan in ac-
cordance with §702.304(a)(2), or in the
absence of such a plan, in accordance
with §702.201, and quarterly transfer
that amount from undivided earnings
to its regular reserve account, until it
is ““well capitalized.”

[67 FR 71092, Nov. 29, 2002]

§702.304 Prompt corrective action for
“moderately capitalized,” “margin-
ally capitalized” or “minimally cap-
italized” new credit unions.

(a) Mandatory supervisory actions by
new credit union. Beginning on the date
of classification as ‘“‘moderately cap-
italized,” ‘““marginally capitalized” or
minimally capitalized’” (including by
reclassification under §702.302(d)), a
new credit union must—

(1) Earnings retention. Increase the
dollar amount of its net worth by the
amount reflected in its approved initial
or revised business plan and quarterly
transfer that amount from undivided
earnings to its regular reserve account;

(2) Submit revised business plan. Sub-
mit a revised business plan within the
time provided by §702.306 if the credit
union either:

(i) Has not increased its net worth
ratio consistent with its then-present
approved business plan;

(if) Has no then-present approved
business plan; or

(iii) Has failed to comply with para-
graph (a)(3) of this section; and

(3) Restrict member business loans. Not
increase the total dollar amount of
member business loans (defined as
loans outstanding and unused commit-

12 CFR Ch. VII (1-1-04 Edition)

ments to lend) as of the preceding
quarter-end unless it is granted an ex-
ception under 12 U.S.C. 1757a(b).

(b) Discretionary supervisory actions by
NCUA. Subject to the applicable proce-
dures set forth in subpart L of part 747
of this chapter for issuing, reviewing
and enforcing directives, the NCUA
Board may, by directive, take one or
more of the actions prescribed in
§702.204(b) if the credit union’s net
worth ratio has not increased con-
sistent with its then-present business
plan, or the credit union has failed to
undertake any mandatory supervisory
action prescribed in paragraph (a) of
this section.

(c) Discretionary conservatorship or lig-
uidation. Notwithstanding any other
actions required or permitted to be
taken under this section, the NCUA
Board may place a new credit union
which is “moderately capitalized,”
“marginally capitalized”” or ‘“mini-
mally capitalized”” (including by re-
classification under §702.302(d)) into
conservatorship pursuant to 12 U.S.C.
1786(h)(1)(F), or into liquidation pursu-
ant to 12 U.S.C. 1787(a)(3)(A)(i), pro-
vided that the credit union has no rea-
sonable prospect of becoming ‘‘ade-
quately capitalized.”

[65 FR 8584, Feb. 18, 2000, as amended at 67

FR 71093, Nov. 29, 2002]

§702.305 Prompt corrective action for
“uncapitalized” new credit unions.

(a) Mandatory supervisory actions by
new credit union. Beginning on the ef-

fective date of classification as
“‘uncapitalized,” a new credit union
must—

(1) Earnings retention. Increase the
dollar amount of its net worth by the
amount reflected in the credit union’s
approved initial or revised business
plan;

(2) Submit revised business plan. Sub-
mit a revised business plan within the
time provided by §702.306, providing for
alternative means of funding the credit
union’s earnings deficit, if the credit
union either:

(i) Has not increased its net worth
ratio consistent with its then-present
approved business plan;

(if) Has no then-present approved
business plan; or
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(iii) Has failed to comply with para-
graph (a)(3) of this section; and

(3) Restrict member business loans. Not
increase the total dollar amount of
member business loans as provided in
§702.304(a)(3).

(b) Discretionary supervisory actions by
NCUA. Subject to the procedures set
forth in subpart L of part 747 of this
chapter for issuing, reviewing and en-
forcing directives, the NCUA Board
may, by directive, take one or more of
the actions prescribed in §702.204(b) if
the credit union’s net worth ratio has
not increased consistent with its then-
present business plan, or the credit
union has failed to undertake any man-
datory supervisory action prescribed in
paragraph (a) of this section.

(c) Mandatory liquidation or con-
servatorship. Notwithstanding any
other actions required or permitted to
be taken under this section, the NCUA
Board—

(1) Plan not submitted. May place into
liquidation pursuant to 12 U.S.C.
1787(a)(3)(A)(ii), or conservatorship pur-
suant to 12 U.S.C. 1786(h)(1)(F), an
“‘uncapitalized’”” new credit union
which fails to submit a revised business
plan within the time provided under
paragraph (a)(2) of this section; or

(2) Plan rejected, approved, imple-
mented. Except as provided in para-
graph (c)(3) of this section, must place
into liquidation pursuant to 12 U.S.C.
1787(a)(3)(A)(ii), or conservatorship pur-
suant to 12 U.S.C. 1786(h)(1)(F), an
“‘uncapitalized” new credit union that
remains ‘‘uncapitalized”” one hundred
twenty (120) calendar days after the
later of:

(i) The effective date of classification
as ‘“‘uncapitalized’’; or

(if) The last day of the calendar
month following expiration of the time
period provided in the credit union’s
initial business plan (approved at the
time its charter was granted) to re-
main “‘uncapitalized,” regardless
whether a revised business plan was re-
jected, approved or implemented.

(3) Exception. The NCUA Board may
decline to place a new credit union into
liguidation or conservatorship as pro-
vided in paragraph (c)(2) of this section
if the credit union documents to the
NCUA Board why it is viable and has a

§702.306

reasonable prospect of becoming ‘“‘ade-
quately capitalized.”

(d) Mandatory liquidation of
““‘uncapitalized’” federal credit union. In
lieu of paragraph (c) of this section, an
“‘uncapitalized”” federal credit union
may be placed into liquidation on
grounds of insolvency pursuant to 12
U.S.C. 1787(a)(1)(A).

[65 FR 8584, Feb. 18, 2000, as amended at 67
FR 71093, Nov. 29, 2002]

§702.306 Revised business plans for
new credit unions.

(@) Schedule for filing. (1) Generally.
Except as provided in paragraph (a)(2)
of this section, a new credit union clas-
sified ‘“‘moderately capitalized” or
lower must file a written revised busi-
ness plan (RBP) with the appropriate
Regional Director and, if State-char-
tered, with the appropriate State offi-
cial, within 30 calendar days of either:

(i) The last of the calendar month
following the end of the calendar quar-
ter that the credit union’s net worth
ratio has not increased consistent with
its the-present approved business plan;

(if) The effective date of classifica-
tion as less than ‘“‘adequately capital-
ized” if the credit union has no then-
present approved business plan; or

(iii) The effective date of classifica-
tion as less than ‘“‘adequately capital-
ized” if the credit union has increased
the total amount of member business
loans in violation of §702.304(a)(3).

(2) Exception. The NCUA Board may
notify the credit union in writing that
its RBP is to be filed within a different
period or that it is not necessary to file
an RBP.

(3) Failure to timely file plan. When a
new credit union fails to file an RBP as
provided under paragraphs (a)(1) or
(a)(2) of this section, the NCUA Board
shall promptly notify the credit union
that it has failed to file an RBP and
that it has 15 calendar days from re-
ceipt of that notice within which to do
So.

(b) Contents of revised business plan. A
new credit union’s RBP must, at a min-
imum—

(1) Address changes, since the new
credit union’s current business plan
was approved, in any of the business
plan elements required for charter ap-
proval under Chapter 1, section IV.D. of
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NCUA'’s Chartering and Field of Member-
ship Manual (IRPS 99-1), 63 FR 71998,
72019 (Dec. 30, 1998), or its successor(s),
or for State-chartered credit unions
under applicable State law;

(2) Establish a timetable of quarterly
targets for net worth during each year
in which the RBP is in effect so that
the credit union becomes ‘‘adequately
capitalized” by the time it no longer
qualifies as ‘““new’’ per §702.301(b);

(3) Specify the projected amount of
earnings to be transferred quarterly to
its regular reserve as provided under
§702.304(a)(1) or 702.305(a)(1);

(4) Explain how the new credit union
will comply with the mandatory and
discretionary supervisory actions im-
posed on it by the NCUA Board under
this subpart;

(5) Specify the types and levels of ac-
tivities in which the new credit union
will engage;

(6) In the case of a new credit union
reclassified to a lower category under
§702.302(d), specify the steps the credit
union will take to correct the unsafe or
unsound condition or practice; and

(7) Include such other information as
the NCUA Board may require.

(c) Criteria for approval. The NCUA
Board shall not approve a new credit
union’s RBP unless it—

(1) Addresses the items enumerated
in paragraph (b) of this section;

(2) Is based on realistic assumptions,
and is likely to succeed in building the
credit union’s net worth; and

(3) Would not unreasonably increase
the credit union’s exposure to risk (in-
cluding credit risk, interest-rate risk,
and other types of risk).

(d) Consideration of regulatory capital.
To minimize possible long-term losses
to the NCUSIF while the credit union
takes steps to become ‘‘adequately cap-
italized,”” the NCUA Board shall, in
evaluating an RBP under this section,
consider the type and amount of any
form of regulatory capital which may
become established by NCUA regula-
tion, or authorized by State law and
recognized by NCUA, which the credit
union holds, but which is not included
in its net worth.

(e) Review of revised business plan— (1)
Notice of decision. Within 30 calendar
days after receiving an RBP under this
section, the NCUA Board shall notify

12 CFR Ch. VII (1-1-04 Edition)

the credit union in writing whether its
RBP is approved, and shall provide rea-
sons for its decision in the event of dis-
approval. The NCUA Board may extend
the time within which notice of its de-
cision shall be provided.

(2) Delayed decision. If no decision is
made within the time prescribed in
paragraph (e)(1) of this section, the
RBP is deemed approved.

(3) Consultation with State officials.
When evaluating an RBP submitted by
a federally-insured State-chartered
new credit union (whether an original,
new or additional RBP), the NCUA
Board shall seek and consider the views
of the appropriate State official, and
provide prompt notice of its decision to
the appropriate State official.

(f) Plan not approved—(1) Submission
of new revised plan. If an RBP is re-
jected by the NCUA Board, the new
credit union shall submit a new RBP
within 30 calendar days of receiving no-
tice of disapproval of its initial RBP,
unless it is notified in writing by the
NCUA Board that the new RBP is to be
filed within a different period.

(2) Notice of decision on revised plan.
Within 30 calendar days after receiving
an RBP under paragraph (f)(1) of this
section, the NCUA Board shall notify
the credit union in writing whether the
new RBP is approved. The Board may
extend the time within which notice of
its decision shall be provided.

(g) Amendment of plan. A credit union
that has filed an approved RBP may,
after prior written notice to and ap-
proval by the NCUA Board, amend it to
reflect a change in circumstance. Pend-
ing approval of an amended RBP, the
new credit union shall implement its
existing RBP as originally approved.

(h) Publication. An RBP need not be
published to be enforceable because
publication would be contrary to the
public interest.

[65 FR 8584, Feb. 18, 2000, as amended at 67
FR 71093, Nov. 29, 2002]

§702.307 Incentives
unions.

(a) Assistance in revising business
plans. Upon timely request by a credit
union having total assets of less than
$10 million (regardless how long it has
been in operation), the NCUA Board
shall provide assistance in preparing a

for new credit
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revised business plan required to be
filed under §702.306.

(b) Assistance. Management training
and other assistance to new credit
unions will be provided in accordance
with policies approved by the NCUA
Board.

(c) Small credit union program. A new
credit union is eligible to join and re-
ceive comprehensive benefits and as-
sistance under NCUA’s Small Credit
Union Program.

Subpart D—Reserves

§702.401 Reserves.

(a) Special reserve. Each federally-in-
sured credit union shall establish and
maintain such reserves as may be re-
quired by the FCUA, by state law, by
regulation, or in special cases by the
NCUA Board or appropriate State offi-
cial.

(b) Regular reserve. Each federally-in-
sured credit union shall establish and
maintain a regular reserve account for
the purpose of absorbing losses that ex-
ceed undivided earnings and other ap-
propriations of undivided earnings,
subject to paragraph (c) of this section.
Earnings required to be transferred an-
nually to a credit union’s regular re-
serve under subparts B or C of this part
shall be held in this account.

(c) Charges to regular reserve after de-
pleting undivided earnings. The board of
directors of a federally-insured credit
union may authorize losses to be
charged to the regular reserve after
first depleting the balance of the undi-
vided earnings account and other re-
serves, provided that the authorization
states the amount and provides an ex-
planation of the need for the charge,
and either—

(1) The charge will not cause the
credit union’s net worth classification
to fall below ‘“‘adequately capitalized”
under subparts B or C of this part; or

(2) If the charge will cause the net
worth classification to fall below
‘“‘adequately capitalized,”” the appro-
priate Regional Director and, if State-
chartered, the appropriate State offi-
cial, have given written approval (in an
NWRP or otherwise) for the charge.

(d) Transfers to regular reserve. The
transfer of earnings to a federally-in-
sured credit union’s regular reserve ac-

§702.402

count when required under subparts B
or C of this part must occur after
charges for loan or other losses are ad-
dressed as provided in paragraph (c) of
this section and §702.402(d), but before
payment of any dividends to members.

[65 FR 8584, Feb. 18, 2000, as amended at 67
FR 71093, Nov. 29, 2002]

§702.402 Full and fair disclosure of fi-
nancial condition.

(@) Full and fair disclosure defined.
“Full and fair disclosure” is the level
of disclosure which a prudent person
would provide to a member of a feder-
ally-insured credit union, to NCUA, or,
at the discretion of the board of direc-
tors, to creditors to fairly inform them
of the financial condition and the re-
sults of operations of the credit union.

(b) Full and fair disclosure imple-
mented. The financial statements of a
federally-insured credit union shall
provide for full and fair disclosure of
all assets, liabilities, and members’ eq-
uity, including such valuation (allow-
ance) accounts as may be necessary to
present fairly the financial condition;
and all income and expenses necessary
to present fairly the statement of in-
come for the reporting period.

(c) Declaration of officials. The State-
ment of Financial Condition, when pre-
sented to members, to creditors or to
the NCUA, shall contain a dual dec-
laration by the treasurer and the chief
executive officer, or in the latter’s ab-
sence, by any other officer designated
by the board of directors of the report-
ing credit union to make such declara-
tion, that the report and related finan-
cial statements are true and correct to
the best of their knowledge and belief
and present fairly the financial condi-
tion and the statement of income for
the period covered.

(d) Charges for loan losses. Full and
fair disclosure demands that a credit
union properly address charges for loan
losses as follows:

(1) Charges for loan losses shall be
made in accordance with generally ac-
cepted accounting principles (GAAP);

(2) The allowance for loan and lease
losses (ALL) established for loans must
fairly present the probable losses for
all categories of loans and the proper
valuation of loans. The valuation al-
lowance must encompass specifically
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identified loans, as well as estimated
losses inherent in the loan portfolio,
such as loans and pools of loans for
which losses have been incurred but are
not identifiable on a specific loan-by-
loan basis;

(3) Adjustments to the valuation
ALL will be recorded in the expense ac-
count ‘“‘Provision for Loan and Lease
Losses™;

(4) The maintenance of an ALL shall
not affect the requirement to transfer
earnings to a credit union’s regular re-
serve when required under subparts B
or C of this part; and

(5) At a minimum, adjustments to
the ALL shall be made prior to the dis-
tribution or posting of any dividend to
the accounts of members.

§702.403 Payment of dividends.

(a) Restriction on dividends. Dividends
shall be available only from undivided
earnings, if any.

(b) Payment of dividends if undivided
earnings depleted. The board of direc-
tors of a “‘well capitalized” federally-
insured credit union that has depleted
the balance of its undivided earnings
account may authorize a transfer of
funds from the credit union’s regular
reserve account to undivided earnings
to pay dividends, provided that either—

(1) The payment of dividends will not
cause the credit union’s net worth clas-
sification to fall below ‘‘adequately
capitalized”” under subpart B or C of
this part; or

(2) If the payment of dividends will
cause the net worth classification to
fall below ‘‘adequately capitalized,”
the appropriate Regional Director and,
if State-chartered, the appropriate
State official, have given prior written
approval (in an NWRP or otherwise) to
pay a dividend.

[65 FR 8584, Feb. 18, 2000, as amended at 67
FR 71093, Nov. 29, 2002]

PART 703—INVESTMENT AND
DEPOSIT ACTIVITIES

Sec.
703.1
703.2

Purpose and scope.

Definitions.

703.3 Investment policies.

703.4 Recordkeeping and documentation re-
quirements.
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703.5 Discretionary control over invest-

ments and investment advisers.
703.6 Credit analysis.
703.7 Notice of non-compliant investments.
703.8 Broker-dealers.
703.9 Safekeeping of investments.
703.10 Monitoring non-security investments.
703.11 Valuing securities.
703.12 Monitoring securities.
703.13 Permissible investment activities.
703.14 Permissible investments.
703.15 Prohibited investment activities.
703.16 Prohibited investments.
703.17 Conflicts of interest.
703.18 Grandfathered investments.
703.19 Investment pilot program.

AUTHORITY: 12 U.S.C. 1757(7),
1757(15).

SOURCE: 68 FR 32960, June 3, 2003, unless
otherwise noted.

1757(8),

§703.1 Purpose and scope.

(a) This part interprets several of the
provisions of Sections 107(7), 107(8), and
107(15) of the Federal Credit Union Act
(Act), 12 U.S.C. 1757(7), 1757(8), 1757(15),
which list those securities, deposits,
and other obligations in which a Fed-
eral credit union may invest. Part 703
identifies certain investments and de-
posit activities permissible under the
Act and prescribes regulations gov-
erning those investments and deposit
activities on the basis of safety and
soundness concerns. Additionally, part
703 identifies and prohibits certain in-
vestments and deposit activities. In-
vestments and deposit activities that
are permissible under the Act and not
prohibited or otherwise regulated by
part 703 remain permissible for Federal
credit unions.

(b) This part does not apply to:

(1) Investment in loans to members
and related activities, which is gov-
erned by §§701.21, 701.22, 701.23, and part
723 of this chapter;

(2) The purchase of real estate-se-
cured loans pursuant to Section
107(15)(A) of the Act, which is governed
by §701.23 of this chapter;

(3) Investment in credit union service
organizations, which is governed by
part 712 of this chapter;

(4) Investment in fixed assets, which
is governed by §701.36 of this chapter;

(5) Investment by corporate credit
unions, which is governed by part 704 of
this chapter; or
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