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• The secondary capital account is not a 
share account and the funds committed to 
the secondary capital account are not in-
sured by the National Credit Union Share In-
surance Fund or any other governmental or 
private entity. 

The funds committed to the secondary cap-
ital account and any interest paid into the 
account may be used by lllll (name of 
credit union) to cover any and all operating 
losses that exceed the credit union’s reserves 
and undivided earnings exclusive of allow-
ance accounts for loan losses, and in the 
event the funds are so used llll (name of 
credit union) will under no circumstances re-
store or replenish those funds to llll 
(name of institutional investor). 

By initialing below, llll (name of cred-
it union) llll and (name of institutional 
investor) agree that accrued interest will be:

lll lll paid into and become part of 
the secondary capital account; 

lll lll paid directly to the investor; 
lll lll paid into a separate account 

from which the investor may make with-
drawals; or 

lll lll any combination of the above 
provided the details are specified and 
agreed to in writing. 

• In the event of liquidation of llll 
(name of credit union), the funds committed 
to the secondary capital account shall be 
subordinate to all other claims on the assets of 
the credit union, including claims of member 
shareholders, creditors and the National 
Credit Union Share Insurance Fund. 

• The NCUA may prohibit payments of 
principal, dividends or interest on llll 
(name of credit union) uninsured secondary 
capital accounts established after August 7, 
2000, if llll (name of credit union) has 
been in operation less than 10 years and has 
$10 million or less in assets and the provi-
sions of § 701.34(b)(13) of NCUA’s regulations 
are met, or, if llll (name of credit union) 
has been in operation for 10 years or more or 
has more than $10 million in assets and the 
provisions of § 701.34(b)(12) of NCUA’s regula-
tions are met.

llllllllllllllllllllllll

(signature)

llllllllllllllllllllllll

(official title)

[61 FR 3790, Feb. 2, 1996, as amended at 61 FR 
50695, 50697, Sept. 27, 1996; 64 FR 72270, Dec. 
27, 1999; 65 FR 21131, Apr. 20, 2000]

§ 701.35 Share, share draft, and share 
certificate accounts. 

(a) Federal credit unions may offer 
share, share draft, and share certificate 
accounts in accordance with section 
107(6) of the Act (12 U.S.C. 1757(6)) and 
the board of directors may declare divi-

dends on such accounts as provided in 
section 117 of the Act (12 U.S.C. 1763). 

(b) A Federal credit union shall accu-
rately represent the terms and condi-
tions of its share, share draft, and 
share certificate accounts in all adver-
tising, disclosures, or agreements, 
whether written or oral 

(c) A Federal credit union may, con-
sistent with this section, parts 707 and 
740 of this subchapter, other federal 
law, and its contractual obligations, 
determine the types of fees or charges 
and other matters affecting the open-
ing, maintaining and closing of a share, 
share draft or share certificate ac-
count. State laws regulating such ac-
tivities are not applicable to federal 
credit unions. 

(d) For purposes of this section, 
‘‘state law’’ means the constitution, 
statutes, regulations, and judicial deci-
sions of any state, the District of Co-
lumbia, the several territories and pos-
sessions of the United States, and the 
Commonwealth of Puerto Rico. 

[47 FR 17979, Apr. 27, 1982, as amended at 50 
FR 4637, Feb. 1, 1985; 59 FR 50445, Sept. 27, 
1993]

§ 701.36 FCU ownership of fixed assets. 
(a) A Federal credit union’s owner-

ship in fixed assets shall be limited as 
described in this chapter. 

(b) Definitions—As used in this sec-
tion: 

(1) Premises includes any office, 
branch office, suboffice, service center, 
parking lot, other facility, or real es-
tate where the credit union transacts 
or will transact business. 

(2) Furniture, Fixtures, and Equip-
ment includes all office furnishings, of-
fice machines, computer hardware and 
software, automated terminals, heat-
ing and cooling equipment. 

(3) Fixed Assets means premises and 
furniture, fixtures and equipment as 
these terms are defined above. 

(4) Investments in fixed assets means: 
(i) Any investment in real property 

(improved or unimproved) which is 
being used or is intended to be used as 
premises; 

(ii) Any leasehold improvement on 
premises; 

(iii) The aggregate of all capital and 
operating lease payments pursuant to 
lease agreements for fixed assets; 
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(iv) Any investment in the bonds, 
stock, debentures, or other obligations 
of a partnership or corporation, includ-
ing any entity described in part 712, 
holding any fixed assets used by the 
Federal credit union and any loans to 
such partnership or corporation; or 

(v) Any investment in furniture, fix-
tures and equipment. 

(5) Abandoned premises means former 
Federal credit union premises from the 
date of relocation to new quarters, and 
property originally acquired for future 
expansion for which such use is no 
longer contemplated. 

(6) Immediate family member means 
a spouse or other family members liv-
ing in the same household. 

(7) Shares mean all savings (regular 
shares, share drafts, share certificates, 
other savings) and retained earnings 
means regular reserve, reserve for con-
tingencies, supplemental reserves, re-
serve for losses and undivided earnings. 

(8) Senior management employee 
means the credit union’s chief execu-
tive officer (typically this individual 
holds the title of President or Treas-
urer/Manager), any assistant chief ex-
ecutive officers (e.g., Assistant Presi-
dent, Vice President or Assistant 
Treasurer/Manager) and the chief fi-
nancial officer (Comptroller). 

(c) Investment in fixed assets. (1) No 
Federal credit union with $1,000,000 or 
more in assets, without the prior ap-
proval of the Administration, shall in-
vest in fixed assets if the aggregate of 
all such investments exceeds 5 percent 
of shares and retained earnings. 

(2) A Federal credit union shall sub-
mit such statement and reports as the 
NCUA regional director may require in 
support of any investment in fixed as-
sets in excess of the limit specified 
above. 

(3) If the Administration determines 
that the proposal will not adversely af-
fect the credit union, an aggregate dol-
lar amount or percentage of assets will 
be approved for investment in fixed as-
sets. Once such a limit has been ap-
proved, and unless otherwise specified 
by the regional director, a Federal 
credit union may make future acquisi-
tions of fixed assets, provided the ag-
gregate of all such future investments 
in fixed assets does not exceed an addi-
tional 1 percent of the shares and re-

tained earnings of the credit union 
over the amount approved. 

(4) Federal credit unions shall submit 
their requests to the NCUA regional of-
fice having jurisdiction over the geo-
graphical area in which the credit 
union’s main office is located. The re-
gional office shall inform the request-
ing credit union, in writing, of the date 
the request was received. If the credit 
union does not receive notification of 
the action taken on its request within 
45 calendar days of the request was re-
ceived by the regional office, the credit 
union may proceed with its proposed 
investment in fixed assets. 

(d) Premises. (1) When real property is 
acquired for future expansion, at least 
partial utilization should be accom-
plished within a reasonable period, 
which shall not exceed 3 years unless 
otherwise approved in writing by the 
Administration. After real property ac-
quired for future expansion has been 
held for 1 year, a board resolution with 
definitive plans for utilization must be 
available for inspection by an NCUA 
examiner. 

(2) A Federal credit union shall en-
deavor to dispose of ‘‘abandoned prem-
ises’’ at a price sufficient to reimburse 
the Federal credit union for its invest-
ment and costs of acquisition. Current 
documents must be maintained reflect-
ing the Federal credit union’s con-
tinuing and diligent efforts to dispose 
of ‘‘abandoned premises.’’ After ‘‘aban-
doned premises’’ have been on the Fed-
eral credit union’s books for 4 years, 
the property must be publicly adver-
tised for sale. Disposition must occur 
through public or private sale within 5 
years of abandonment, unless other-
wise approved in writing by the Admin-
istration. 

(e) Prohibited transactions. (1) With 
the exception of a short term informal 
lease agreement (maturity less than 1 
year) no Federal credit union may ac-
quire or lease premises without the 
prior written approval of the Adminis-
tration from any of the following: 

(i) A director, member of the credit 
committee or supervisory committee, 
or senior management employee of the 
Federal credit union, or immediate 
family member of any such individual. 

(ii) A corporation in which any direc-
tor, member of the credit committee or 
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supervisory committee, official, or sen-
ior management employee, or imme-
diate family members of any such indi-
vidual, is an officer or director, or has 
a stock interest of 10 percent or more. 

(iii) A partnership in which any di-
rector, member of the credit com-
mittee or supervisory committee, or 
senior management employee, or im-
mediate family members of any such 
individual, is a general partner, or a 
limited partner with an interest of 10 
percent or more. 

(2) The prohibition contained in para-
graph (e)(1) of this section, also applies 
to any employee not otherwise covered 
if the employee is directly involved in 
investments in fixed assets unless the 
board of directors determines that the 
employee’s involvement does not 
present a conflict of interest. 

(3) All transactions with business as-
sociates or family members not specifi-
cally prohibited by this paragraph (e) 
must be conducted at arm’s length and 
in the interest of the credit union. 

[54 FR 18467, May 1, 1989, as amended at 63 
FR 10756, Mar. 5, 1998; 63 FR 71342, Dec. 24, 
1998]

§ 701.37 Treasury tax and loan deposi-
taries; depositaries and financial 
agents of the Government. 

(a) Definitions. (1) Treasury Tax and 
Loan (TT&L) Remittance Account 
means a nondividend-paying account, 
the balance of which is subject to the 
right of immediate withdrawal, estab-
lished for receipt of payments of Fed-
eral taxes and certain United States 
obligations under United States Treas-
ury Department regulations. 

(2) TT&L Note Account means an ac-
count subject to the right of immediate 
call, evidencing funds held by deposi-
taries electing the note option under 
United States Treasury Department 
regulations. 

(3) Treasury General Account means an 
account, established under United 
States Treasury Department regula-
tions, in which a zero balance may be 
maintained and from which the entire 
balance may be withdrawn by the de-
positor immediately under all cir-
cumstances except closure of the credit 
union. 

(4) U.S. Treasury Time Deposit—Open 
Account means a nondividend-bearing 

account, established under United 
States Treasury Department regula-
tions, which generally may not be 
withdrawn until the expiration of 14 
days after the date of the United 
States Treasury Department’s written 
notice of intent to withdraw. 

(b) Subject to regulation of the 
United States Treasury Department, a 
Federal credit union may serve as a 
Treasury tax and loan depositary, a de-
positary of Federal taxes, a depositary 
of public money, and a financial agent 
of the United States Government. In 
serving in these capacities, a Federal 
credit union may maintain the ac-
counts defined in subsection (a), pledge 
collateral, and perform the services de-
scribed under United States Treasury 
Department regulations for institu-
tions acting in these capacities. 

(c) Funds held in a TT&L Remittance 
Account, a TT&L Note Account, a 
Treasury General Account, and a U.S. 
Treasury Time Deposit—Open Account 
shall be considered deposits of public 
funds. Funds held in a TT&L Remit-
tance Account and a TT&L Note Ac-
count shall be added together and in-
sured up to a maximum of $100,000 in 
the aggregate. Funds held in a Treas-
ury General Account and a U.S. Treas-
ury Time Deposit—Open Account shall 
be added together and insured up to a 
maximum of $100,000 in the aggregate. 

(d) Funds held in a TT&L Remittance 
Account, a TT&L Note Account, a 
Treasury General Account, and U.S. 
Treasury Time Deposit—Open Account 
are not subject to the 60-day notice re-
quirement of Article III, section 5(a) of 
the Federal Credit Union Bylaws. 

[54 FR 18471, May 1, 1989]

§ 701.38 Borrowed funds from natural 
persons. 

(a) Federal credit unions may borrow 
from a natural person, provided: 

(1) The borrowing is evidenced by a 
signed promissory note which sets 
forth the terms and conditions regard-
ing maturity, prepayment, interest 
rate, method of computation, and 
method of payment; 

(2) The promissory note and any ad-
vertisement for such funds contains 
conspicuous langauge indicating that: 

(i) The note represents money bor-
rowed by the credit union; 
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