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prior written notice to and approval by
the OTS, amend the plan to reflect a
change in circumstance. Until such
time as a proposed amendment has
been approved, the savings association
shall implement the compliance plan
as previously approved.

§570.4 Issuance of orders to correct
deficiencies and to take or refrain
from taking other actions.

(a) Notice of intent to issue order—(1)
In general. The OTS shall provide a sav-
ings association prior written notice of
the OTS’s intention to issue an order
requiring the savings association to
correct a safety and soundness defi-
ciency or to take or refrain from tak-
ing other actions pursuant to section
39 of the FDI Act. The savings associa-
tion shall have such time to respond to
a proposed order as provided by the
OTS under paragraph (c) of this sec-
tion.

(2) Immediate issuance of final order. If
the OTS finds it necessary in order to
carry out the purposes of section 39 of
the FDI Act, the OTS may, without
providing the notice prescribed in para-
graph (a)(1) of this section, issue an
order requiring a savings association
immediately to take actions to correct
a safety and soundness deficiency or to
take or refrain from taking other ac-
tions pursuant to section 39. A savings
association that is subject to such an
immediately effective order may sub-
mit a written appeal of the order to the
OTS. Such an appeal must be received
by the OTS within 14 calendar days of
the issuance of the order, unless the
OTS permits a longer period. The OTS
shall consider any such appeal, if filed
in a timely manner, within 60 days of
receiving the appeal. During such pe-
riod of review, the order shall remain
in effect unless the OTS, in its sole dis-
cretion, stays the effectiveness of the
order.

(b) Contents of notice. A notice of in-
tent to issue an order shall include:

(1) A statement of the safety and
soundness deficiency or deficiencies
that have been identified at the savings
association;

(2) A description of any restrictions,
prohibitions, or affirmative actions
that the OTS proposes to impose or re-
quire;
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(3) The proposed date when such re-
strictions or prohibitions would be ef-
fective or the proposed date for com-
pletion of any required action; and

(4) The date by which the savings as-
sociation subject to the order may file
with the OTS a written response to the
notice.

(c) Response to notice—(1) Time for re-
sponse. A savings association may file a
written response to a notice of intent
to issue an order within the time pe-
riod set by the OTS. Such a response
must be received by the OTS within 14
calendar days from the date of the no-
tice unless the OTS determines that a
different period is appropriate in light
of the safety and soundness of the sav-
ings association or other relevant cir-
cumstances.

(2) Contents of response. The response
should include:

(i) An explanation why the action
proposed by the OTS is not an appro-
priate exercise of discretion under sec-
tion 39 of the FDI Act;

(ii) Any recommended modification
of the proposed order; and

(iii) Any other relevant information,
mitigating circumstances, documenta-
tion, or other evidence in support of
the position of the savings association
regarding the proposed order.

(d) OTS consideration of
After considering the response,
OTS may:

(1) Issue the order as proposed or in
modified form;

(2) Determine not to issue the order
and so notify the savings association;
or

(3) Seek additional information or
clarification of the response from the
savings association, or any other rel-
evant source.

(e) Failure to file response. Failure by
a savings association to file with the
OTS, within the specified time period,
a written response to a proposed order
shall constitute a waiver of the oppor-
tunity to respond and shall constitute
consent to the issuance of the order.

(f) Request for modification or rescission
of order. Any savings association that
is subject to an order under this sub-
part may, upon a change Iin cir-
cumstances, request in writing that
the OTS reconsider the terms of the
order, and may propose that the order
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the

360



Office of Thrift Supervision, Treasury

be rescinded or modified. Unless other-
wise ordered by the OTS, the order
shall continue in place while such re-
quest is pending before the OTS.

§570.5 Enforcement of orders.

(a) Judicial remedies. Whenever a sav-
ings association fails to comply with
an order issued under section 39 of the
FDI Act, the OTS may seek enforce-
ment of the order in the appropriate
United States district court pursuant
to section 8(i)(1) of the FDI Act.

(b) Administrative remedies. Pursuant
to section 8(i)(2)(A) of the FDI Act, the
OTS may assess a civil money penalty
against any savings association that
violates or otherwise fails to comply
with any final order issued under sec-
tion 39 and against any savings asso-
ciation-affiliated party who partici-
pates in such violation or noncompli-
ance.

(c) Other enforcement action. In addi-
tion to the actions described in para-
graphs (a) and (b) of this section, the
OTS may seek enforcement of the pro-
visions of section 39 of the FDI Act or
this part through any other judicial or
administrative proceeding authorized
by law.

APPENDIX A TO PART 570—INTERAGENCY
GUIDELINES ESTABLISHING STAND-
ARDS FOR SAFETY AND SOUNDNESS

I. Introduction

A. Preservation of existing authority.
B. Definitions.

11. Operational and Managerial Standards

A. Internal controls and information sys-
tems.
B. Internal audit system.
C. Loan documentation.
D. Credit underwriting.
E. Interest rate exposure.
F. Asset growth.
G. Asset quality.
H. Earnings.
I. Compensation, fees and benefits.

I111. Prohibition on Compensation That
Constitutes an Unsafe and Unsound Practice

A. Excessive compensation.
B. Compensation leading to material finan-
cial loss.
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I. Introduction

i. Section 39 of the Federal Deposit Insur-
ance Act! (FDI Act) requires each Federal
banking agency (collectively, the agencies)
to establish certain safety and soundness
standards by regulation or by guideline for
all insured depository institutions. Under
section 39, the agencies must establish three
types of standards: (1) Operational and man-
agerial standards; (2) compensation stand-
ards; and (3) such standards relating to asset
quality, earnings, and stock valuation as
they determine to be appropriate.

ii. Section 39(a) requires the agencies to es-
tablish operational and managerial stand-
ards relating to: (1) Internal controls, infor-
mation systems and internal audit systems,
in accordance with section 36 of the FDI Act
(12 U.S.C. 1831m); (2) loan documentation; (3)
credit underwriting; (4) interest rate expo-
sure; (5) asset growth; and (6) compensation,
fees, and benefits, in accordance with sub-
section (c) of section 39. Section 39(b) re-
quires the agencies to establish standards re-
lating to asset quality, earnings, and stock
valuation that the agencies determine to be
appropriate.

iii. Section 39(c) requires the agencies to
establish standards prohibiting as an unsafe
and unsound practice any compensatory ar-
rangement that would provide any executive
officer, employee, director, or principal
shareholder of the institution with excessive
compensation, fees or benefits and any com-
pensatory arrangement that could lead to
material financial loss to an institution.
Section 39(c) also requires that the agencies
establish standards that specify when com-
pensation is excessive.

iv. If an agency determines that an institu-
tion fails to meet any standard established
by guideline under subsection (a) or (b) of
section 39, the agency may require the insti-
tution to submit to the agency an acceptable
plan to achieve compliance with the stand-
ard. In the event that an institution fails to
submit an acceptable plan within the time
allowed by the agency or fails in any mate-
rial respect to implement an accepted plan,
the agency must, by order, require the insti-
tution to correct the deficiency. The agency
may, and in some cases must, take other su-
pervisory actions until the deficiency has
been corrected.

1Section 39 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1831p-1) was added by sec-
tion 132 of the Federal Deposit Insurance
Corporation Improvement Act of 1991
(FDICIA), Pub. L. 102-242, 105 Stat. 2236
(1991), and amended by section 956 of the
Housing and Community Development Act of
1992, Pub. L. 102-550, 106 Stat. 3895 (1992) and
section 318 of the Riegle Community Devel-
opment and Regulatory Improvement Act of
1994, Pub. L. 103-325, 108 Stat. 2160 (1994).
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