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the amount of such investments held 
by the savings association as of April 
12, 1989. Next, the savings association 
must deduct from assets and, thus, tan-
gible capital the lesser of: 

(i) The savings association’s invest-
ments in and extensions of credit to 
the subsidiary as of April 12, 1989; or 

(ii) The savings association’s invest-
ments in and extensions of credit to 
the subsidiary on the date as of which 
the savings association’s capital is 
being determined. 

(4) If a savings association holds a 
subsidiary (either directly or through a 
subsidiary) that is itself a domestic de-
pository institution the Office may, in 
its sole discretion upon determining 
that the amount of tangible capital 
that would be required would be higher 
if the assets and liabilities of such sub-
sidiary were consolidated with those of 
the parent savings association than the 
amount that would be required if the 
parent savings association’s invest-
ment were deducted pursuant to para-
graphs (c)(2) and (c)(3) of this section, 
consolidate the assets and liabilities of 
that subsidiary with those of the par-
ent savings association in calculating 
the capital adequacy of the parent sav-
ings association, regardless of whether 
the subsidiary would otherwise be an 
includable subsidiary as defined in 
§ 567.1 of this part. 

[54 FR 49649, Nov. 30, 1989, as amended at 57 
FR 33441, July 29, 1992; 59 FR 4788, Feb. 2, 
1994; 60 FR 39232, Aug. 1, 1995; 62 FR 66264, 
Dec. 18, 1997; 63 FR 42678, Aug. 10, 1998; 66 FR 
59666, Nov. 29, 2001]

§ 567.10 Consequences of failure to 
meet capital requirements. 

(a) Capital plans. (1) [Reserved] 
(2) The Director shall require any 

savings association not in compliance 
with capital standards to submit a cap-
ital plan that: 

(i) Addresses the savings associa-
tion’s need for increased capital; 

(ii) Describes the manner in which 
the savings association will increase 
capital so as to achieve compliance 
with capital standards; 

(iii) Specifies types and levels of ac-
tivities in which the savings associa-
tion will engage; 

(iv) Requires any increase in assets 
to be accompanied by increase in tan-

gible capital not less in percentage 
amount than the leverage limit then 
applicable; 

(v) Requires any increase in assets to 
be accompanied by an increase in cap-
ital not less in percentage amount than 
required under the risk-based capital 
standard then applicable; and 

(vi) Is acceptable to the Director. 
(3) To be acceptable to the Director 

under this section, a plan must, in ad-
dition to satisfying all of the require-
ments set forth in paragraphs (a)(2)(i) 
through (a)(2)(v) of this section, con-
tain a certification that while the plan 
is under review by the Office, the sav-
ings association will not, without the 
prior written approval of the Regional 
Director: 

(i) Grow beyond net interest credited; 
(ii) Make any capital distributions; 

or 
(iii) Act inconsistently with any 

other limitations on activities estab-
lished by statute, regulation or by the 
Office in supervisory guidance for sav-
ings associations not meeting capital 
standards. 

(4) If the plan submitted to the Direc-
tor under paragraph (a)(2) of this sec-
tion is not approved by the Office, the 
savings association shall immediately 
and without any further action, be sub-
ject to the following restrictions: 

(i) It may not increase its assets be-
yond the amount held on the day it re-
ceives written notice of the Director’s 
disapproval of the plan; and 

(ii) It must comply with any other 
restrictions or limitations set forth in 
the written notice of the Director’s dis-
approval of the plan. 

(b) On or after January 1, 1991, the 
Director shall: 

(1) Prohibit any asset growth by any 
savings association not in compliance 
with capital standards, except as pro-
vided in paragraph (d) of this section; 
and 

(2) Require any savings association 
not in compliance with capital stand-
ards to comply with a capital directive 
issued by the Director which may in-
clude the restrictions contained in 
paragraph (e) of this section and any 
other restrictions the Director deter-
mines appropriate. 
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(c) A savings association that wishes 
to obtain an exemption from the sanc-
tions provided in paragraph (b)(2) of 
this section must file a request for ex-
emption with the Regional Director. 
Such request must include a capital 
plan that satisfies the requirements of 
paragraph (a)(2) of this section. 

(d) The Director may permit any sav-
ings association that is subject to para-
graph (b) of this section to increase its 
assets in an amount not exceeding the 
amount of net interest credited to the 
savings association’s deposit liabil-
ities, if: 

(1) The savings association obtains 
the Director’s prior approval; 

(2) Any increase in assets is accom-
panied by an increase in tangible cap-
ital in an amount not less than 3% of 
the increase in assets; 

(3) Any increase in assets is accom-
panied by an increase in capital not 
less in percentage amount than re-
quired under the risk-based capital 
standards then applicable; 

(4) Any increase in assets is invested 
in low-risk assets; and 

(5) The savings association’s ratio of 
core capital to total assets is not less 
than the ratio existing on January 1, 
1991. 

(e) If a savings association fails to 
meet any of the regulatory capital re-
quirements set forth in § 567.2 of this 
part, the Director may, through en-
forcement proceedings or otherwise, re-
quire such savings association to take 
one or more of the following corrective 
actions: 

(1) Increase the amount of its regu-
latory capital to a specified level or 
levels; 

(2) Convene a meeting or meetings 
with the Office’s supervision staff for 
the purpose of accomplishing the objec-
tives of this section; 

(3) Reduce the rate of earnings that 
may be paid on savings accounts; 

(4) Limit the receipt of deposits to 
those made to existing accounts; 

(5) Cease or limit the issuance of new 
accounts of any or all classes or cat-
egories, except in exchange for existing 
accounts; 

(6) Cease or limit lending or the mak-
ing of a particular type or category of 
loan; 

(7) Cease or limit the purchase of 
loans or the making of specified other 
investments; 

(8) Limit operational expenditures to 
specified levels; 

(9) Increase liquid assets and main-
tain such increased liquidity at speci-
fied levels; or 

(10) Take such other action or ac-
tions as the Director may deem nec-
essary or appropriate for the safety and 
soundness of the savings association, 
or depositors or investors in the sav-
ings association. 

(f) The Director shall treat as an un-
safe and unsound practice any material 
failure by a savings association to com-
ply with any plan, regulation, written 
agreement undertaken under this sec-
tion or order or directive issued to 
comply with the requirements of this 
part. 

[54 FR 49649, Nov. 30, 1989, as amended at 57 
FR 33441, July 29, 1992; 60 FR 66720, Dec. 26, 
1995]

§ 567.11 Reservation of authority. 
(a) Transactions for purposes of eva-

sion. The Director or the Regional Di-
rector for the region in which a savings 
association is located may disregard 
any transaction entered into primarily 
for the purpose of reducing the min-
imum required amount of regulatory 
capital or otherwise evading the re-
quirements of this part. 

(b) Average versus period-end figures. 
The Office reserves the right to require 
a savings association to compute its 
capital ratios on the basis of average, 
rather than period-end, assets when the 
Office determines appropriate to carry 
out the purposes of this part. 

(c)(1) Reservation of authority. Not-
withstanding the definitions of core 
and supplementary capital in § 567.5 of 
this part, OTS may find that a par-
ticular type of purchased intangible 
asset or capital instrument constitutes 
or may constitute core or supple-
mentary capital, and may permit one 
or more savings associations to include 
all or a portion of such intangible asset 
or funds obtained through such capital 
instrument as core or supplementary 
capital, permanently or on a tem-
porary basis, for the purposes of com-
pliance with this part or for any other 
purposes. Similarly, the Office may 
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