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(1) Activities conducted by the in-
sured state savings association other 
than ‘‘as principal’’, defined for pur-
poses of this subpart as activities con-
ducted as agent for a customer, con-
ducted in a brokerage, custodial, advi-
sory, or administrative capacity, or 
conducted as trustee, or in any sub-
stantially similar capacity. For exam-
ple, this subpart does not cover acting 
solely as agent for the sale of insur-
ance, securities, real estate, or travel 
services; nor does it cover acting as 
trustee, providing personal financial 
planning advice, or safekeeping serv-
ices. 

(2) Interests in real estate in which 
the real property is used or intended in 
good faith to be used within a reason-
able time by an insured savings asso-
ciation or its service corporations as 
offices or related facilities for the con-
duct of its business or future expansion 
of its business or used as public welfare 
investments of a type and in an 
amount permissible for Federal savings 
associations. 

(3) Equity investments acquired in 
connection with debts previously con-
tracted (DPC) if the insured savings as-
sociation or its service corporation 
takes only such actions as would be 
permissible for a Federal savings asso-
ciation’s or its service corporation’s 
DPC holdings. 

(c) The FDIC intends to allow insured 
state savings associations and their 
service corporations to undertake only 
safe and sound activities and invest-
ments that do not present significant 
risks to the deposit insurance funds 
and that are consistent with the pur-
poses of Federal deposit insurance and 
other applicable law. This subpart does 
not authorize any insured state savings 
association to make investments or 
conduct activities that are not author-
ized or that are prohibited by either 
Federal or state law.

§ 362.10 Definitions. 
For the purposes of this subpart, the 

definitions provided in § 362.2 apply. Ad-
ditionally, the following definitions 
apply to this subpart: 

(a) Affiliate has the same meaning as 
provided in subpart B of this part. 

(b) Corporate debt securities not of in-
vestment grade means any corporate 

debt security that when acquired was 
not rated among the four highest rat-
ing categories by at least one nation-
ally recognized statistical rating orga-
nization. The term shall not include 
any obligation issued or guaranteed by 
a corporation that may be held by a 
Federal savings association without 
limitation as to percentage of assets 
under subparagraphs (D), (E), or (F) of 
section 5(c)(1) of HOLA (12 U.S.C. 
1464(c)(1) (D), (E), (F)). 

(c) Insured state savings association 
means any state-chartered savings as-
sociation insured by the FDIC. 

(d) Qualified affiliate means, in the 
case of a stock insured state savings 
association, an affiliate other than a 
subsidiary or an insured depository in-
stitution. In the case of a mutual sav-
ings association, ‘‘qualified affiliate’’ 
means a subsidiary other than an in-
sured depository institution provided 
that all of the savings association’s in-
vestments in, and extensions of credit 
to, the subsidiary are deducted from 
the savings association’s capital. 

(e) Service corporation means any cor-
poration the capital stock of which is 
available for purchase by savings asso-
ciations. 

[63 FR 66326, Dec. 1, 1998, as amended at 66 
FR 1029, Jan. 5, 2001]

§ 362.11 Activities of insured State sav-
ings associations. 

(a) Equity investments—(1) Prohibited 
investments. No insured state savings 
association may directly acquire or re-
tain as principal any equity invest-
ment of a type, or in an amount, that 
is not permissible for a Federal savings 
association unless the exception in 
paragraph (a)(2) of this section applies. 

(2) Exception: Equity investment in 
service corporations. An insured state 
savings association that is and con-
tinues to be in compliance with the ap-
plicable capital standards as prescribed 
by the appropriate Federal banking 
agency may acquire or retain an equity 
investment in a service corporation: 

(i) Not permissible for a Federal sav-
ings association to the extent the serv-
ice corporation is engaging in activi-
ties that are allowed pursuant to the 
provisions of or an application under 
§ 362.12(b); or 

VerDate jul<14>2003 21:53 Feb 10, 2004 Jkt 203037 PO 00000 Frm 00437 Fmt 8010 Sfmt 8010 Y:\SGML\203037T.XXX 203037T



438

12 CFR Ch. III (1–1–04 Edition)§ 362.11

(ii) Of a type permissible for a Fed-
eral savings association, but in an 
amount exceeding the investment lim-
its applicable to Federal savings asso-
ciations, if the insured state savings 
association obtains the FDIC’s prior 
consent. Consent will be given only if 
the FDIC determines that the amount 
of the investment in a service corpora-
tion engaged in such activities does not 
present a significant risk to the af-
fected deposit insurance fund. Applica-
tions should be filed in accordance with 
§ 303.141 of this chapter and will be 
processed under § 303.142(b) of this chap-
ter. Approvals granted under § 303.142(b) 
of this chapter may be made subject to 
any conditions or restrictions found by 
the FDIC to be necessary to protect the 
deposit insurance funds from signifi-
cant risk, to prevent unsafe or unsound 
practices, and/or to ensure that the ac-
tivity is consistent with the purposes 
of Federal deposit insurance and other 
applicable law. 

(b) Activities other than equity invest-
ments—(1) Prohibited activities. An in-
sured state savings association may 
not directly engage as principal in any 
activity, that is not an equity invest-
ment, of a type not permissible for a 
Federal savings association, and an in-
sured state savings association shall 
not make nonresidential real property 
loans in an amount exceeding that de-
scribed in section 5(c)(2)(B) of HOLA (12 
U.S.C. 1464(c)(2)(B)), unless one of the 
exceptions in paragraph (b)(2) of this 
section applies. This section shall not 
be read to require the divestiture of 
any asset (including a nonresidential 
real estate loan), if the asset was ac-
quired prior to August 9, 1989; however, 
any activity conducted with such asset 
must be conducted in accordance with 
this subpart. After August 9, 1989, an 
insured state savings association di-
rectly or through a subsidiary (other 
than, in the case of a mutual savings 
association, a subsidiary that is a 
qualified affiliate), may not acquire or 
retain any corporate debt securities 
not of investment grade. 

(2) Exceptions—(i) Consent obtained 
through application. An insured state 
savings association that meets and 
continues to meet the applicable cap-
ital standards set by the appropriate 
Federal banking agency may directly 

conduct activities prohibited by para-
graph (b)(1) of this section if the sav-
ings association obtains the FDIC’s 
prior consent. Consent will be given 
only if the FDIC determines that con-
ducting the activity designated poses 
no significant risk to the affected de-
posit insurance fund. Applications 
should be filed in accordance with 
§ 303.141 of this chapter and will be 
processed under § 303.142(b) of this chap-
ter. Approvals granted under § 303.142(b) 
of this chapter may be made subject to 
any conditions or restrictions found by 
the FDIC to be necessary to protect the 
deposit insurance funds from signifi-
cant risk, to prevent unsafe or unsound 
practices, and/or to ensure that the ac-
tivity is consistent with the purposes 
of Federal deposit insurance and other 
applicable law. 

(ii) Nonresidential realty loans permis-
sible for a Federal savings association 
conducted in an amount not permissible. 
An insured state savings association 
that meets and continues to meet the 
applicable capital standards set by the 
appropriate Federal banking agency 
may make nonresidential real property 
loans in an amount exceeding the 
amount described in section 5(c)(2)(B) 
of HOLA, if the savings association 
files a notice in compliance with 
§ 303.141 of this chapter and the FDIC 
processes the notice without objection 
under § 303.142(a) of this chapter. Con-
sent will be given only if the FDIC de-
termines that engaging in such lending 
in the amount designated poses no sig-
nificant risk to the affected deposit in-
surance fund. 

(iii) Acquiring and retaining adjustable 
rate and money market preferred stock. 
(A) An insured state savings associa-
tion’s investment of up to 15 percent of 
the association’s tier one capital in ad-
justable rate preferred stock or money 
market (auction rate) preferred stock 
does not represent a significant risk to 
the deposit insurance funds. An insured 
state savings association may conduct 
this activity without first obtaining 
the FDIC’s consent, provided that the 
association meets and continues to 
meet the applicable capital standards 
as prescribed by the appropriate Fed-
eral banking agency. The fact that 
prior consent is not required by this 
subpart does not preclude the FDIC 
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from taking any appropriate action 
with respect to the activities if the 
facts and circumstances warrant such 
action. 

(B) An insured state savings associa-
tion may acquire or retain other in-
struments of a type determined by the 
FDIC to have the character of debt se-
curities and not to represent a signifi-
cant risk to the deposit insurance 
funds. Such instruments shall be in-
cluded in the 15 percent of tier one cap-
ital limit imposed in paragraph 
(b)(2)(iii)(A) of this section. An insured 
state savings association may conduct 
this activity without first obtaining 
the FDIC’s consent, provided that the 
association meets and continues to 
meet the applicable capital standards 
as prescribed by the appropriate Fed-
eral banking agency. The fact that 
prior consent is not required by this 
subpart does not preclude the FDIC 
from taking any appropriate action 
with respect to the activities if the 
facts and circumstances warrant such 
action. 

(3) Activities permissible for a Federal 
savings association conducted in an 
amount not permissible. Except as pro-
vided in paragraph (b)(2)(ii) of this sec-
tion, an insured state savings associa-
tion may engage as principal in any ac-
tivity, which is not an equity invest-
ment of a type permissible for a Fed-
eral savings association, in an amount 
in excess of that permissible for a Fed-
eral savings association, if the savings 
association meets and continues to 
meet the applicable capital standards 
set by the appropriate Federal banking 
agency, the institution has advised the 
appropriate regional director (DSC) 
under the procedure in § 303.142(c) of 
this chapter within thirty days before 
engaging in the activity, and the FDIC 
has not advised the insured state sav-
ings association that conducting the 
activity in the amount indicated poses 
a significant risk to the affected de-
posit insurance fund. This section shall 
not be read to require the divestiture 
of any asset if the asset was acquired 
prior to August 9, 1989; however, any 
activity conducted with such asset 
must be conducted in accordance with 
this subpart.

§ 362.12 Service corporations of in-
sured State savings associations. 

(a) Prohibition. A service corporation 
of an insured state savings association 
may not engage in any activity that is 
not permissible for a service corpora-
tion of a Federal savings association, 
unless it meets one of the exceptions in 
paragraph (b) of this section. 

(b) Exceptions—(1) Consent obtained 
through application. A service corpora-
tion of an insured state savings asso-
ciation may conduct activities prohib-
ited by paragraph (a) of this section if 
the savings association obtains the 
FDIC’s prior written consent and the 
insured state savings association meets 
and continues to meet the applicable 
capital standards set by the appro-
priate Federal banking agency. Con-
sent will be given only if the FDIC de-
termines that the activity poses no sig-
nificant risk to the affected deposit in-
surance fund. Applications for consent 
should be filed in accordance with 
§ 303.141 of this chapter and will be 
processed under § 303.142(b) of this chap-
ter. Approvals granted under § 303.142(b) 
of this chapter may be made subject to 
any conditions or restrictions found by 
the FDIC to be necessary to protect the 
deposit insurance funds from risk, to 
prevent unsafe or unsound banking 
practices, and/or to ensure that the ac-
tivity is consistent with the purposes 
of Federal deposit insurance and other 
applicable law. The activities covered 
by this paragraph may include, but are 
not limited to, acquiring and retaining 
equity securities of a company engaged 
in the public sale distribution or under-
writing of securities. 

(2) Service corporations conducting un-
restricted activities. The FDIC has deter-
mined that the following activities do 
not represent a significant risk to the 
deposit insurance funds: 

(i) [Reserved] 
(ii) A service corporation of an in-

sured state savings association may ac-
quire and retain equity securities of a 
company engaged in the following ac-
tivities, if the service corporation con-
trols the company or the company is 
controlled by insured depository insti-
tutions, and the association continues 
to meet the applicable capital stand-
ards as prescribed by the appropriate 
Federal banking agency. The FDIC 
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