§35.8

was filed with the relevant supervisory
agency; or

(B) In a previous annual report filed
by the insured depository institution
or affiliate, a statement identifying
the date the report was filed with the
relevant supervisory agency; and

(vi) The aggregate amount and num-
ber of loans, aggregate amount and
number of investments, and aggregate
amount of services provided under the
covered agreement to any individual or
entity not a party to the agreement—

(A) By the insured depository institu-
tion or affiliate during its fiscal year;
and

(B) By any other party to the agree-
ment, unless such information is not
known to the insured depository insti-
tution or affiliate filing the report or
such information is or will be con-
tained in the annual report filed by an-
other party under this section.

(2) Consolidated reports permitted—(i)
Party to multiple agreements. An insured
depository institution or affiliate that
is a party to 2 or more covered agree-
ments may file a single consolidated
annual report with each relevant su-
pervisory agency concerning all the
covered agreements.

(ii) Affiliated entities party to the same
agreement. An insured depository insti-
tution and its affiliates that are par-
ties to the same covered agreement
may file a single consolidated annual
report relating to the agreement with
each relevant supervisory agency for
the covered agreement.

(iii) Content of report. Any consoli-
dated annual report must contain all
the information required by this para-
graph (e). The amounts and data re-
quired to be reported under paragraphs
(e)(1)(iv) and (vi) of this section may be
reported on an aggregate basis for all
covered agreements.

(f) Time and place of filing—(1) Gen-
eral. Each party must file its annual re-
port with each relevant supervisory
agency for the covered agreement no
later than six months following the end
of the fiscal year covered by the report.

(2) Alternative method of fulfilling an-
nual reporting requirement for a NGEP.
(1) A NGEP may fulfill the filing re-
quirements of this section by providing
the following materials to an insured
depository institution or affiliate that
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is a party to the agreement no later
than six months following the end of
the NGEP’s fiscal year—

(A) A copy of the NGEP’s annual re-
port required under paragraph (d) of
this section for the fiscal year; and

(B) Written instructions that the in-
sured depository institution or affiliate
promptly forward the annual report to
the relevant supervisory agency or
agencies on behalf of the NGEP.

(ii) An insured depository institution
or affiliate that receives an annual re-
port from a NGEP pursuant to para-
graph (f)(2)(i) of this section must file
the report with the relevant super-
visory agency or agencies on behalf of
the NGEP within 30 days.

§35.8 Release of
FOIA.

The OCC will make covered agree-
ments and annual reports available to
the public in accordance with the Free-
dom of Information Act (5 U.S.C. 552 et
seq.) and the OCC'’s rules regarding the
availability of information under the
Freedom of Information Act (12 CFR
part 4, subpart B). A party to a covered
agreement may request confidential
treatment of proprietary and confiden-
tial information in a covered agree-
ment or an annual report under those
procedures.

information under

§35.9 Compliance provisions.

(a) Willful failure to comply with disclo-
sure and reporting obligations. (1) If the
OCC determines that a NGEP has will-
fully failed to comply in a material
way with §§35.6 or 35.7, the OCC will no-
tify the NGEP in writing of that deter-
mination and provide the NGEP a pe-
riod of 90 days (or such longer period as
the OCC finds to be reasonable under
the circumstances) to comply.

(2) If the NGEP does not comply
within the time period established by
the OCC, the agreement shall there-
after be unenforceable by that NGEP
by operation of section 48 of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1831y).

(3) The OCC may assist any insured
depository institution or affiliate that
is a party to a covered agreement that
is unenforceable by a NGEP by oper-
ation of section 48 of the Federal De-
posit Insurance Act (12 U.S.C. 183ly) in
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