§3.11

bank in view of its circumstances. For
example, higher capital ratios may be
appropriate for:

(a) A newly chartered bank;

(b) A bank receiving special super-
visory attention;

(c) A bank that has, or is expected to
have, losses resulting in capital inad-
equacy;

(d) A bank with significant exposure
due to the risks from concentrations of
credit, certain risks arising from non-
traditional activities, or management’s
overall inability to monitor and con-
trol financial and operating risks pre-
sented by concentrations of credit and
nontraditional activities;

(e) A bank with significant exposure
to declines in the economic value of its
capital due to changes in interest
rates;

() A bank with significant exposure
due to fiduciary or operational risk;

(g) A bank exposed to a high degree
of asset depreciation, or a low level of
liquid assets in relation to short term
liabilities;

(h) A bank exposed to a high volume
or, or particularly severe, problem
loans;

(i) A bank that is growing rapidly, ei-
ther internally or through acquisi-
tions; or

(J) A bank that may be adversely af-
fected by the activities or condition of
its holding company, affiliate(s), or
other persons or institutions including
chain banking organizations, with
which it has significant business rela-
tionships.

[60 FR 39493, Aug. 2, 1995]

§3.11 Standards for determination of
appropriate individual minimum
capital ratios.

The appropriate minimum capital ra-
tios for an individual bank cannot be
determined solely through the applica-
tion of a rigid mathematical formula
or wholly objective criteria. The deci-
sion is necessarily based in part on sub-
jective judgment grounded in agency
expertise. The factors to be considered
in the determination will vary in each
case and may include, for example:

(a) The conditions or circumstances
leading to the Office’s determination
that higher minimum capital ratios are
appropriate or necessary for the bank;
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(b) The exigency of those cir-
cumstances or potential problems;

(c) The overall condition, manage-
ment strength, and future prospects of
the bank and, if applicable, its holding
company and/or affiliate(s);

(d) The bank’s liquidity, capital, risk
asset and other ratios compared to the
ratios of its peer group; and

(e) The views of the bank’s directors
and senior management.

§3.12 Procedures.

(a) Notice. When the OCC determines
that minimum capital ratios above
those set forth in §3.6 or other legal au-
thority are necessary or appropriate
for a particular bank, the OCC will no-
tify the bank in writing of the proposed
minimum capital ratios and the date
by which they should be reached (if ap-
plicable) and will provide an expla-
nation of why the ratios proposed are
considered necessary or appropriate for
the bank.

(b) Response. (1) The bank may re-
spond to any or all of the items in the
notice. The response should include
any matters which the bank would
have the Office consider in deciding
whether individual minimum capital
ratios should be established for the
bank, what those capital ratios should
be, and, if applicable, when they should
be achieved. The response must be in
writing and delivered to the designated
OCC official within 30 days after the
date on which the bank received the
notice. The Office may shorten the
time period when, in the opinion of the
Office, the condition of the bank so re-
quires, provided that the bank is in-
formed promptly of the new time pe-
riod, or with the consent of the bank.
In its discretion, the Office may extend
the time period for good cause.

(2) Failure to respond within 30 days
or such other time period as may be
specified by the Office shall constitute
a waiver of any objections to the pro-
posed minimum capital ratios or the
deadline for their achievement.

(c) Decision. After the close of the
bank’s response period, the Office will
decide, based on a review of the bank’s
response and other information con-
cerning the bank, whether individual
minimum capital ratios should be es-
tablished for the bank and, if so, the



