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(c) Credit to ESOPs. A nonbank lender 
may extend and maintain purpose cred-
it without regard to the provisions of 
this part, except for § 221.3(b)(1) and 
(b)(3), if such credit is extended to an 
employee stock ownership plan (ESOP) 
qualified under section 401 of the Inter-
nal Revenue Code, as amended (26 
U.S.C. 401).

§ 221.5 Special purpose loans to bro-
kers and dealers. 

(a) Special purpose loans. A lender 
may extend and maintain purpose cred-
it to brokers and dealers without re-
gard to the limitations set forth in 
§§ 221.3 and 221.7, if the credit is for any 
of the specific purposes and meets the 
conditions set forth in paragraph (c) of 
this section. 

(b) Written notice. Prior to extending 
credit for more than a day under this 
section, the lender shall obtain and ac-
cept in good faith a written notice or 
certification from the borrower as to 
the purposes of the loan. The written 
notice or certification shall be evi-
dence of continued eligibility for the 
special credit provisions until the bor-
rower notifies the lender that it is no 
longer eligible or the lender has infor-
mation that would cause a reasonable 
person to question whether the credit 
is being used for the purpose specified. 

(c) Types of special purpose credit. The 
types of credit that may be extended 
and maintained on a good faith basis 
are as follows: 

(1) Hypothecation loans. Credit se-
cured by hypothecated customer secu-
rities that, according to written notice 
received from the broker or dealer, 
may be hypothecated by the broker or 
dealer under Securities and Exchange 
Commission (SEC) rules. 

(2) Temporary advances in payment-
against-delivery transactions. Credit to 
finance the purchase or sale of securi-
ties for prompt delivery, if the credit is 
to be repaid upon completion of the 
transaction. 

(3) Loans for securities in transit or 
transfer. Credit to finance securities in 
transit or surrendered for transfer, if 
the credit is to be repaid upon comple-
tion of the transaction. 

(4) Intra-day loans. Credit to enable a 
broker or dealer to pay for securities, if 

the credit is to be repaid on the same 
day it is extended. 

(5) Arbitrage loans. Credit to finance 
proprietary or customer bona fide arbi-
trage transactions. For the purpose of 
this section bona fide arbitrage means: 

(i) Purchase or sale of a security in 
one market, together with an offset-
ting sale or purchase of the same secu-
rity in a different market at nearly the 
same time as practicable, for the pur-
pose of taking advantage of a dif-
ference in prices in the two markets; or 

(ii) Purchase of a security that is, 
without restriction other than the pay-
ment of money, exchangeable or con-
vertible within 90 calendar days of the 
purchase into a second security, to-
gether with an offsetting sale of the 
second security at or about the same 
time, for the purpose of taking advan-
tage of a concurrent disparity in the 
price of the two securities. 

(6) Market maker and specialist loans. 
Credit to a member of a national secu-
rities exchange or registered broker or 
dealer to finance its activities as a 
market maker or specialist. 

(7) Underwriter loans. Credit to a 
member of a national securities ex-
change or registered broker or dealer 
to finance its activities as an under-
writer. 

(8) Emergency loans. Credit that is es-
sential to meet emergency needs of the 
broker-dealer business arising from ex-
ceptional circumstances. 

(9) Capital contribution loans. Capital 
contribution loans include: 

(i) Credit that Board has exempted by 
order upon a finding that the exemp-
tion is necessary or appropriate in the 
public interest or for the protection of 
investors, provided the Securities In-
vestor Protection Corporation certifies 
to the Board that the exemption is ap-
propriate; or 

(ii) Credit to a customer for the pur-
pose of making a subordinated loan or 
capital contribution to a broker or 
dealer in conformity with the SEC’s 
net capital rules and the rules of the 
broker’s or dealer’s examining author-
ity, provided: 

(A) The customer reduces the credit 
by the amount of any reduction in the 
loan or contribution to the broker or 
dealer; and 
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(B) The credit is not used to purchase 
securities issued by the broker or deal-
er in a public distribution. 

(10) Credit to clearing brokers or 
dealers. Credit to a member of a na-
tional securities exchange or registered 
broker or dealer whose nonproprietary 
business is limited to financing and 
carrying the accounts of registered 
market makers.

§ 221.6 Exempted transactions. 
A bank may extend and maintain 

purpose credit without regard to the 
provisions of this part if such credit is 
extended: 

(a) To any bank; 
(b) To any foreign banking institu-

tion; 
(c) Outside the United States; 
(d) To an employee stock ownership 

plan (ESOP) qualified under section 401 
of the Internal Revenue Code (26 U.S.C. 
401); 

(e) To any plan lender as defined in 
§ 221.4(a) to finance an eligible plan as 
defined in § 221.4(b), provided the bank 
has no recourse to any securities pur-
chased pursuant to the plan; 

(f) To any customer, other than a 
broker or dealer, to temporarily fi-
nance the purchase or sale of securities 
for prompt delivery, if the credit is to 
be repaid in the ordinary course of 
business upon completion of the trans-
action and is not extended to enable 
the customer to pay for securities pur-
chased in an account subject to part 
220 of this chapter; 

(g) Against securities in transit, if 
the credit is not extended to enable the 
customer to pay for securities pur-
chased in an account subject to part 
220 of this chapter; or 

(h) To enable a customer to meet 
emergency expenses not reasonably 
foreseeable, and if the extension of 
credit is supported by a statement exe-
cuted by the customer and accepted 
and signed by an officer of the bank 
acting in good faith. For this purpose, 
emergency expenses include expenses 
arising from circumstances such as the 
death or disability of the customer, or 
some other change in circumstances in-
volving extreme hardship, not reason-
ably foreseeable at the time the credit 
was extended. The opportunity to real-
ize monetary gain or to avoid loss is 

not a ‘‘change in circumstances’’ for 
this purpose.

§ 221.7 Supplement: Maximum loan 
value of margin stock and other col-
lateral. 

(a) Maximum loan value of margin 
stock. The maximum loan value of any 
margin stock is fifty per cent of its 
current market value. 

(b) Maximum loan value of nonmargin 
stock and all other collateral. The max-
imum loan value of nonmargin stock 
and all other collateral except puts, 
calls, or combinations thereof is their 
good faith loan value. 

(c) Maximum loan value of options. Ex-
cept for options that qualify as margin 
stock, puts, calls, and combinations 
thereof have no loan value.

INTERPRETATIONS

§ 221.101 Determination and effect of 
purpose of loan. 

(a) Under this part the original pur-
pose of a loan is controlling. In other 
words, if a loan originally is not for the 
purpose of purchasing or carrying mar-
gin stock, changes in the collateral for 
the loan do not change its exempted 
character. 

(b) However, a so-called increase in 
the loan is necessarily on an entirely 
different basis. So far as the purpose of 
the credit is concerned, it is a new 
loan, and the question of whether or 
not it is subject to this part must be 
determined accordingly. 

(c) Certain facts should also be men-
tioned regarding the determination of 
the purpose of a loan. Section 221.3(c) 
provides in that whenever a lender is 
required to have its customer execute a 
‘‘Statement of Purpose for an Exten-
sion of Credit Secured by Margin 
Stock,’’ the statement must be accept-
ed by the lender ‘‘acting in good faith.’’ 
The requirement of ‘‘good faith’’ is of 
vital importance here. Its application 
will necessarily vary with the facts of 
the particular case, but it is clear that 
the bank must be alert to the cir-
cumstances surrounding the loan. For 
example, if the loan is to be made to a 
customer who is not a broker or dealer 
in securities, but such a broker or deal-
er is to deliver margin stock to secure 
the loan or is to receive the proceeds of 

VerDate jul<14>2003 00:10 Jan 18, 2004 Jkt 203036 PO 00000 Frm 00041 Fmt 8010 Sfmt 8010 Y:\SGML\203036T.XXX 203036T


