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extent the action taken is on the basis
of a change of name or marital status;

(vi) Section 202.7(d) relating to the
signature of a spouse or other person;

(vii) Section 202.10 relating to fur-
nishing of credit information; and

(viii) Section 202.12(b) relating to
record retention.

(c) Incidental credit—(1) Definition. In-
cidental credit refers to extensions of
consumer credit other than the types
described in paragraphs (a) and (b) of
this section:

(i) That are not made pursuant to the
terms of a credit card account;

(ii) That are not subject to a finance
charge (as defined in Regulation Z, 12
CFR 226.4); and

(iii) That are not payable by agree-
ment in more than four installments.

(2) Exceptions. The following provi-
sions of this regulation do not apply to
incidental credit:

(i) Section 202.5(b) concerning infor-
mation about the sex of an applicant,
but only to the extent necessary for
medical records or similar purposes;

(i) Section 202.5(c) concerning infor-
mation about a spouse or former
spouse;

(iii) Section 202.5(d)(1) concerning in-
formation about marital status;

(iv) Section 202.5(d)(2) concerning in-
formation about income derived from
alimony, child support, or separate
maintenance payments;

(v) Section 202.7(d) relating to the
signature of a spouse or other person;

(vi) Section 202.9 relating to notifica-
tions;

(vii) Section 202.10 relating to fur-
nishing of credit information; and

(viii) Section 202.12(b) relating to
record retention.

(d) Government credit—(1) Definition.
Government credit refers to extensions
of credit made to governments or gov-
ernmental subdivisions, agencies, or
instrumentalities.

(2) Applicability of regulation. Except
for §202.4(a), the general rule against
discrimination on a prohibited basis,
the requirements of this regulation do
not apply to government credit.

§202.4 General rules.

(a) Discrimination. A creditor shall
not discriminate against an applicant
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on a prohibited basis regarding any as-
pect of a credit transaction.

(b) Discouragement. A creditor shall
not make any oral or written state-
ment, in advertising or otherwise, to
applicants or prospective applicants
that would discourage on a prohibited
basis a reasonable person from making
or pursuing an application.

(c) Written applications. A creditor
shall take written applications for the
dwelling-related types of credit covered
by §202.13(a).

(d) Form of disclosures. A creditor that
provides in writing any disclosures or
information required by this regulation
must provide the disclosures in a clear
and conspicuous manner and, except
for the disclosures required by §§202.5
and 202.13, in a form the applicant may
retain.

(e) Foreign-language disclosures. Dis-
closures may be made in languages
other than English, provided they are
available in English upon request.

§202.5 Rules concerning requests for
information.

(a) General rules—(1) Requests for in-
formation. Except as provided in para-
graphs (b) through (d) of this section, a
creditor may request any information
in connection with a credit trans-
action.t

(2) Required collection of information.
Notwithstanding paragraphs (b)
through (d) of this section, a creditor
shall request information for moni-
toring purposes as required by §202.13
for credit secured by the applicant’s
dwelling. In addition, a creditor may
obtain information required by a regu-
lation, order, or agreement issued by,
or entered into with, a court or an en-
forcement agency (including the Attor-
ney General of the United States or a
similar state official) to monitor or en-
force compliance with the Act, this
regulation, or other federal or state
statutes or regulations.

(3) Special-purpose credit. A creditor
may obtain information that is other-
wise restricted to determine eligibility

1This paragraph does not limit or abrogate
any Federal or State law regarding privacy,
privileged information, credit reporting limi-
tations, or similar restrictions on obtainable
information.
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for a special purpose credit program, as
provided in §202.8(b), (c), and (d).

(b) Limitation on information about
race, color, religion, national origin, or
sex. A creditor shall not inquire about
the race, color, religion, national ori-
gin, or sex of an applicant or any other
person in connection with a credit
transaction, except as provided in para-
graphs (b)(1) and (b)(2) of this section.

(1) Self-test. A creditor may inquire
about the race, color, religion, national
origin, or sex of an applicant or any
other person in connection with a cred-
it transaction for the purpose of con-
ducting a self-test that meets the re-
quirements of §202.15. A creditor that
makes such an inquiry shall disclose
orally or in writing, at the time the in-
formation is requested, that:

(i) The applicant will not be required
to provide the information;

(if) The creditor is requesting the in-
formation to monitor its compliance
with the federal Equal Credit Oppor-
tunity Act;

(iii) Federal law prohibits the cred-
itor from discriminating on the basis of
this information, or on the basis of an
applicant’s decision not to furnish the
information; and

(iv) If applicable, certain information
will be collected based on visual obser-
vation or surname if not provided by
the applicant or other person.

(2) Sex. An applicant may be re-
quested to designate a title on an ap-
plication form (such as Ms., Miss, Mr.,
or Mrs.) if the form discloses that the
designation of a title is optional. An
application form shall otherwise use
only terms that are neutral as to sex.

(c) Information about a spouse or
former spouse—(1) General rule. Except
as permitted in this paragraph, a cred-
itor may not request any information
concerning the spouse or former spouse
of an applicant.

(2) Permissible inquiries. A creditor
may request any information con-
cerning an applicant’s spouse (or

former spouse under paragraph (c)(2)(v)
of this section) that may be requested
about the applicant if:

(i) The spouse will be permitted to
use the account;

(if) The spouse will be contractually
liable on the account;
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(iii) The applicant is relying on the
spouse’s income as a basis for repay-
ment of the credit requested;

(iv) The applicant resides in a com-
munity property state or is relying on
property located in such a state as a
basis for repayment of the credit re-
quested; or

(v) The applicant is relying on ali-
mony, child support, or separate main-
tenance payments from a spouse or
former spouse as a basis for repayment
of the credit requested.

(3) Other accounts of the applicant. A
creditor may request that an applicant
list any account on which the appli-
cant is contractually liable and to pro-
vide the name and address of the per-
son in whose name the account is held.
A creditor may also ask an applicant
to list the names in which the appli-
cant has previously received credit.

(d) Other limitations on information re-
quests—(1) Marital status. If an appli-
cant applies for individual unsecured
credit, a creditor shall not inquire
about the applicant’s marital status
unless the applicant resides in a com-
munity property state or is relying on
property located in such a state as a
basis for repayment of the credit re-
quested. If an application is for other
than individual unsecured credit, a
creditor may inquire about the appli-
cant’s marital status, but shall use
only the terms married, unmarried, and
separated. A creditor may explain that
the category unmarried includes single,
divorced, and widowed persons.

(2) Disclosure about income from ali-
mony, child support, or separate mainte-
nance. A creditor shall not inquire
whether income stated in an applica-
tion is derived from alimony, child sup-
port, or separate maintenance pay-
ments unless the creditor discloses to
the applicant that such income need
not be revealed if the applicant does
not want the creditor to consider it in
determining the applicant’s credit-
worthiness.

(3) Childbearing, childrearing. A cred-
itor shall not inquire about birth con-
trol practices, intentions concerning
the bearing or rearing of children, or
capability to bear children. A creditor
may inquire about the number and
ages of an applicant’s dependents or
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about dependent-related financial obli-
gations or expenditures, provided such
information is requested without re-
gard to sex, marital status, or any
other prohibited basis.

(e) Permanent residency and immigra-
tion status. A creditor may inquire
about the permanent residency and im-
migration status of an applicant or any
other person in connection with a cred-
it transaction.

§202.6 Rules concerning evaluation of
applications.

(a) General rule concerning use of infor-
mation. Except as otherwise provided in
the Act and this regulation, a creditor
may consider any information ob-
tained, so long as the information is
not used to discriminate against an ap-
plicant on a prohibited basis.?

(b) Specific rules concerning use of in-
formation—(1) Except as provided in the
Act and this regulation, a creditor
shall not take a prohibited basis into
account in any system of evaluating
the creditworthiness of applicants.

(2) Age, receipt of public assistance. (i)
Except as permitted in this paragraph,
a creditor shall not take into account
an applicant’s age (provided that the
applicant has the capacity to enter
into a binding contract) or whether an
applicant’s income derives from any
public assistance program.

(i) In an empirically derived, demon-
strably and statistically sound, credit
scoring system, a creditor may use an
applicant’s age as a predictive variable,
provided that the age of an elderly ap-
plicant is not assigned a negative fac-
tor or value.

(iii) In a judgmental system of evalu-
ating creditworthiness, a creditor may
consider an applicant’s age or whether
an applicant’s income derives from any
public assistance program only for the
purpose of determining a pertinent ele-
ment of creditworthiness.

(iv) In any system of evaluating cred-
itworthiness, a creditor may consider

2The legislative history of the Act indi-
cates that the Congress intended an ‘‘effects
test” concept, as outlined in the employ-
ment field by the Supreme Court in the cases
of Griggs v. Duke Power Co., 401 U.S. 424
(1971), and Albemarle Paper Co. v. Moody, 422
U.S. 405 (1975), to be applicable to a creditor’s
determination of creditworthiness.
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the age of an elderly applicant when
such age is used to favor the elderly ap-
plicant in extending credit.

(3) Childbearing, childrearing. In eval-
uating creditworthiness, a creditor
shall not make assumptions or use ag-
gregate statistics relating to the likeli-
hood that any category of persons will
bear or rear children or will, for that
reason, receive diminished or inter-
rupted income in the future.

(4) Telephone listing. A creditor shall
not take into account whether there is
a telephone listing in the name of an
applicant for consumer credit but may
take into account whether there is a
telephone in the applicant’s residence.

(5) Income. A creditor shall not dis-
count or exclude from consideration
the income of an applicant or the
spouse of an applicant because of a pro-
hibited basis or because the income is
derived from part-time employment or
is an annuity, pension, or other retire-
ment benefit; a creditor may consider
the amount and probable continuance
of any income in evaluating an appli-
cant’s creditworthiness. When an appli-
cant relies on alimony, child support,
or separate maintenance payments in
applying for credit, the creditor shall
consider such payments as income to
the extent that they are likely to be
consistently made.

(6) Credit history. To the extent that a
creditor considers credit history in
evaluating the creditworthiness of
similarly qualified applicants for a
similar type and amount of credit, in
evaluating an applicant’s creditworthi-
ness a creditor shall consider:

(i) The credit history, when avail-
able, of accounts designated as ac-
counts that the applicant and the ap-
plicant’s spouse are permitted to use or
for which both are contractually liable;

(ii) On the applicant’s request, any
information the applicant may present
that tends to indicate the credit his-
tory being considered by the creditor
does not accurately reflect the appli-
cant’s creditworthiness; and

(iii) On the applicant’s request, the
credit history, when available, of any
account reported in the name of the ap-
plicant’s spouse or former spouse that
the applicant can demonstrate accu-
rately reflects the applicant’s credit-
worthiness.



