§202.12

(i) The class of credit transactions is
subject to state law requirements sub-
stantially similar to those of the Act
and this regulation or that applicants
are afforded greater protection under
state law; and

(ii) There is adequate provision for
state enforcement.

(2) Liability and enforcement. (i) No ex-
emption will extend to the civil liabil-
ity provisions of section 706 of the Act
or the administrative enforcement pro-
visions of section 704 of the Act.

(if) After an exemption has been
granted, the requirements of the appli-
cable state law (except for additional
requirements not imposed by federal
law) will constitute the requirements
of the Act and this regulation.

§202.12

(a) Retention of prohibited information.
A creditor may retain in its files infor-
mation that is prohibited by the Act or
this regulation for use in evaluating
applications, without violating the Act
or this regulation, if the information
was obtained:

(1) From any source prior to March
23, 1977;

(2) From consumer reporting agen-
cies, an applicant, or others without
the specific request of the creditor; or

(3) As required to monitor compli-
ance with the Act and this regulation
or other federal or state statutes or
regulations.

(b) Preservation of records—(1) Applica-
tions. For 25 months (12 months for
business credit, except as provided in
paragraph (b)(5) of this section) after
the date that a creditor notifies an ap-
plicant of action taken on an applica-
tion or of incompleteness, the creditor
shall retain in original form or a copy
thereof:

(i) Any application that it receives,
any information required to be ob-
tained concerning characteristics of
the applicant to monitor compliance
with the Act and this regulation or
other similar law, and any other writ-
ten or recorded information used in
evaluating the application and not re-
turned to the applicant at the appli-
cant’s request;

(ii) A copy of the following docu-
ments if furnished to the applicant in
written form (or, if furnished orally,
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any notation or memorandum made by
the creditor):

(A) The notification of action taken;
and

(B) The statement of specific reasons
for adverse action; and

(iii) Any written statement sub-
mitted by the applicant alleging a vio-
lation of the Act or this regulation.

(2) Existing accounts. For 25 months
(12 months for business credit, except
as provided in paragraph (b)(5) of this
section) after the date that a creditor
notifies an applicant of adverse action
regarding an existing account, the
creditor shall retain as to that ac-
count, in original form or a copy there-
of:

(i) Any written or recorded informa-
tion concerning the adverse action; and

(ii) Any written statement submitted
by the applicant alleging a violation of
the Act or this regulation.

(3) Other applications. For 25 months
(12 months for business credit, except
as provided in paragraph (b)(5) of this
section) after the date that a creditor
receives an application for which the
creditor is not required to comply with
the notification requirements of §202.9,
the creditor shall retain all written or
recorded information in its possession
concerning the applicant, including
any notation of action taken.

(4) Enforcement proceedings and inves-
tigations. A creditor shall retain the in-
formation beyond 25 months (12
months for business credit, except as
provided in paragraph (b)(5) of this sec-
tion) if the creditor has actual notice
that it is under investigation or is sub-
ject to an enforcement proceeding for
an alleged violation of the Act or this
regulation, by the Attorney General of
the United States or by an enforcement
agency charged with monitoring that
creditor’s compliance with the Act and
this regulation, or if it has been served
with notice of an action filed pursuant
to section 706 of the Act and §202.17 of
this regulation. The creditor shall re-
tain the information until final dis-
position of the matter, unless an ear-
lier time is allowed by order of the
agency or court.

(5) Special rule for certain business
credit applications. With regard to a
business that had gross revenues in ex-
cess of $1 million in its preceding fiscal



Federal Reserve System

year, or an extension of trade credit,
credit incident to a factoring agree-
ment, or other similar types of busi-
ness credit, the creditor shall retain
records for at least 60 days after noti-
fying the applicant of the action taken.
If within that time period the appli-
cant requests in writing the reasons for
adverse action or that records be re-
tained, the creditor shall retain records
for 12 months.

(6) Self-tests. For 25 months after a
self-test (as defined in §202.15) has been
completed, the creditor shall retain all
written or recorded information about
the self-test. A creditor shall retain in-
formation beyond 25 months if it has
actual notice that it is under investiga-
tion or is subject to an enforcement
proceeding for an alleged violation, or
if it has been served with notice of a
civil action. In such cases, the creditor
shall retain the information until final
disposition of the matter, unless an
earlier time is allowed by the appro-
priate agency or court order.

(7) Prescreened solicitations. For 25
months after the date on which an
offer of credit is made to potential cus-
tomers (12 months for business credit,
except as provided in paragraph (b)(5)
of this section), the creditor shall re-
tain in original form or a copy thereof:

(i) The text of any prescreened solici-
tation;

(ii) The list of criteria the creditor
used to select potential recipients of
the solicitation; and

(iii) Any correspondence related to
complaints (formal or informal) about
the solicitation.

§202.13 Information for
purposes.

(a) Information to be requested. (1) A
creditor that receives an application
for credit primarily for the purchase or
refinancing of a dwelling occupied or to
be occupied by the applicant as a prin-
cipal residence, where the extension of
credit will be secured by the dwelling,
shall request as part of the application
the following information regarding
the applicant(s):

(i) Ethnicity, using the categories
Hispanic or Latino, and not Hispanic or
Latino; and race, using the categories
American Indian or Alaska Native,
Asian, Black or African American, Na-
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§202.14
tive Hawaiian or Other Pacific Is-
lander, and White;

(ii) Sex;

(iii) Marital status, using the cat-
egories married, unmarried, and sepa-
rated; and

(iv) Age.

(2) Dwelling means a residential
structure that contains one to four
units, whether or not that structure is
attached to real property. The term in-
cludes, but is not limited to, an indi-
vidual condominium or cooperative
unit and a mobile or other manufac-
tured home.

(b) Obtaining information. Questions
regarding ethnicity, race, sex, marital
status, and age may be listed, at the
creditor’s option, on the application
form or on a separate form that refers
to the application. The applicant(s)
shall be asked but not required to sup-
ply the requested information. If the
applicant(s) chooses not to provide the
information or any part of it, that fact
shall be noted on the form. The cred-
itor shall then also note on the form,
to the extent possible, the ethnicity,
race, and sex of the applicant(s) on the
basis of visual observation or surname.

(c) Disclosure to applicant(s). The cred-
itor shall inform the applicant(s) that
the information regarding ethnicity,
race, sex, marital status, and age is
being requested by the federal govern-
ment for the purpose of monitoring
compliance with federal statutes that
prohibit creditors from discriminating
against applicants on those bases. The
creditor shall also inform the appli-
cant(s) that if the applicant(s) chooses
not to provide the information, the
creditor is required to note the eth-
nicity, race and sex on the basis of vis-
ual observation or surname.

(d) Substitute monitoring program. A
monitoring program required by an
agency charged with administrative
enforcement under section 704 of the
Act may be substituted for the require-
ments contained in paragraphs (a), (b),
and (c) of this section.

§202.14 Rules on providing appraisal
reports.

(a) Providing appraisals. A creditor
shall provide a copy of an appraisal re-
port used in connection with an appli-
cation for credit that is to be secured



