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the Enterprise being classified into a
lower capital classification than the
one to which it is classified at the time
of such distribution.

(2) Restricted distributions. An Enter-
prise classified as significantly or criti-
cally undercapitalized shall make no
capital distribution without the prior
written approval of OFHEO. OFHEO
may grant a request for such a capital
distribution only if OFHEO determines,
in its discretion, that the distribution:

(i) Will enhance the ability of the En-
terprise to meet the risk-based capital
level and the minimum capital level
promptly;

(ii) Will contribute to the long-term
financial safety and soundness of the
Enterprise; or

(iii) Is otherwise in the public inter-
est.

§1777.23 Capital restoration plans.

(a) Schedule for filing plans—(1) In
general. An Enterprise shall file a cap-
ital restoration plan in writing with
OFHEO within ten days of receiving a
notice of capital classification under
§1777.21(a)(3) stating that the Enter-
prise is classified as undercapitalized,
significantly undercapitalized, or criti-
cally undercapitalized, unless OFHEO
in its discretion determines an exten-
sion of the ten-day period is necessary
and provides the Enterprise with writ-
ten notice of the date the plan is due.

(2) Successive capital classifications.
Notwithstanding paragraph (a)(1) of
this section, an Enterprise that has al-
ready submitted and is operating under
a capital restoration plan approved by
OFHEO under this part is not required
to submit an additional capital res-
toration plan based on a subsequent
notice of capital classification, unless
OFHEO notifies the Enterprise that it
must submit a new or amended capital
restoration plan. An Enterprise that
receives such a notice to submit a new
or amended capital restoration plan
shall file in writing with OFHEO a
complete plan that is responsive to the
terms of and within the deadline speci-
fied in such notice.

(b) Contents of capital restoration plan.
(1) The capital restoration plan sub-
mitted under paragraph (a)(1) or (2) of
this section shall:
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(i) Specify the level of capital the En-
terprise will achieve and maintain;

(ii) Describe the actions that the En-
terprise will take to become classified
as adequately capitalized;

(iii) Establish a schedule for com-
pleting the actions set forth in the
plan;

(iv) Specify the types and levels of
activities (including existing and new
programs) in which the Enterprise will
engage during the term of the plan;

(v) Describe the actions that the En-
terprise will take to comply with any
mandatory or discretionary require-
ments to be imposed under Subtitle B
of the 1992 Act (12 U.S.C. 4611 through
4623) or subpart B of this part;

(vi) To the extent the Enterprise is
required to submit or revise a capital
restoration plan as the result of a re-
classification of the Enterprise under
§1777.20(a)(5) or §1777.20(c)(5), describe
the steps the Enterprise will take to
cease or eliminate and remedy the ac-
tion, inaction, or conditions that
caused the reclassification; and

(vii) Provide any other information
or discuss any other issues as in-
structed by OFHEO.

(2) The plan shall include a declara-
tion by the chief executive officer,
treasurer, or other officer designated
by the Board of Directors of the Enter-
prise to make such declaration, that
the material contained in the plan is
true and correct to the best of such of-
ficer’'s knowledge and belief.

(c) Failure to submit—(1) Failure to
submit; submission of unacceptable plan.
If, upon the expiration of the period
provided in paragraph (a)(1) or (2) of
this section for an Enterprise to sub-
mit a capital restoration plan, an En-
terprise fails to comply with the re-
quirement to file a complete capital
restoration plan, or if the capital res-
toration plan is disapproved after re-
view under paragraph (d) of this sec-
tion, OFHEO may, in accordance with
§1777.21(a)(1)(ii) without additional no-
tice, reclassify the Enterprise:

(i) As significantly undercapitalized
if it is otherwise classified as under-
capitalized; or

(ii) As critically undercapitalized if
it is otherwise classified as signifi-
cantly undercapitalized.
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(2) Duration of reclassification. An En-
terprise’s failure to submit an approved
capital restoration plan as described in
paragraph (c)(1) of this section shall
continue to be grounds for reclassifica-
tion at each subsequent capital classi-
fication of the Enterprise, and shall
only cease being considered grounds for
reclassification after the Enterprise
files a capital restoration plan that re-
ceives OFHEQO’s approval under para-
graph (d) of this section.

(3) Successive reclassifications. If an
Enterprise has not remedied its failure
to file a complete capital restoration
plan or an acceptable capital restora-
tion plan within such period as is de-
termined by OFHEO to be appropriate,
OFHEO may consider such failure to be
the basis for additional reclassification
under paragraph (c)(1) of this section
into a lower capital classification.
Such reclassification may be made
without additional notice in accord-
ance with §1777.21(a)(1)(ii).

(d) Order approving or disapproving
plan. Not later than thirty calendar
days after receipt of the Enterprise’s
complete or amended capital restora-
tion plan under this section (subject to
extension upon written notice to the
Enterprise for an additional thirty cal-
endar days as OFHEO deems nec-
essary), OFHEO shall issue an order to
the Enterprise approving or dis-
approving the plan. An order dis-
approving a plan shall include the rea-
sons therefore.

(e) Resubmission. An Enterprise that
receives an order disapproving its cap-
ital restoration plan shall submit an
amended capital plan acceptable to
OFHEO within thirty calendar days of
the date of such order, or a longer pe-
riod if OFHEO determines an extension
is in the public interest.

(f) Amendment. An Enterprise that
has received an order approving its
capital restoration plan may amend
the capital restoration plan only after
written notice to OFHEO and OFHEQO’s
written approval of the modification.
Pending OFHEOQO’s review and approval
of the amendment in OFHEQO’s discre-
tion, the Enterprise shall continue to
implement the capital restoration plan
under the original approval order.

(g) Termination—(1) Termination under
the terms of the plan. An Enterprise that
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has received an order approving its
capital restoration plan remains bound
by each of its obligations under the
plan until each such obligation termi-
nates under express terms of the plan
itself identifying a date, event, or con-
dition upon which such obligation shall
terminate.

(2) Termination orders. To the extent
the plan does not include such express
terms for any obligation thereunder,
the Enterprise’s obligation continues
until OFHEO issues an order termi-
nating such obligation under the plan.
The Enterprise may also submit a writ-
ten request to OFHEO seeking termi-
nation of such obligations. OFHEO will
approve termination of such obligation
to the extent that OFHEO determines,
in its discretion, that the obligation’s
purpose under the plan has been ful-
filled and that termination of the obli-
gation is consistent with the overall
safety and soundness of the Enterprise.

(h) Implementation—(1) An Enterprise
that has received an order approving
its capital restoration plan is required
to implement the plan.

(i) If OFHEO determines, in its dis-
cretion, that an Enterprise has failed
to make, in good faith, reasonable ef-
forts necessary to comply with the cap-
ital restoration plan and fulfill the
schedule thereunder, OFHEO may re-
classify the Enterprise:

(A) As significantly undercapitalized
if it is otherwise classified as under-
capitalized; or

(B) As critically undercapitalized if
it is otherwise classified as signifi-
cantly undercapitalized.

(ii) Duration of reclassification. An En-
terprise’s failure to implement an ap-
proved capital restoration plan as de-
scribed in paragraph (h)(1)(i) of this
section shall continue to be grounds for
reclassification at each subsequent
capital classification of the Enterprise,
and shall only cease being considered
grounds for reclassification after
OFHEO determines, in its discretion,
that the Enterprise is making such ef-
forts as are reasonably necessary to
comply with the capital restoration
plan and fulfill the schedule there-
under.

(iii) Successive reclassifications. If an
Enterprise has not remedied its failure
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to implement an approved capital res-
toration plan within such period as is
determined by OFHEO to be appro-
priate, OFHEO may consider such fail-
ure to be the basis for additional re-
classification under paragraph (h)(1)(i)
of this section into a lower capital
classification.

(2) Administrative enforcement action.
A capital plan that has received an ap-
proval order from OFHEO under this
section shall constitute an order under
the 1992 Act. An Enterprise, regardless
of its capital classification, as well as
its executive officers, and directors
may be subject to action by OFHEO
under sections 1371, 1372, and 1376 of the
1992 Act (12 U.S.C. 4631, 4632, and 4636)
and 12 CFR part 1780 for failure to com-
ply with such plan.

§1777.24
order.

(a) Orders under section 1366 of the 1992
Act (12 U.S.C. 4616). In addition to any
other action taken under this part,
part 1780 of this chapter, or any other
applicable authority, OFHEO may, in
its discretion, issue an order to an En-
terprise that is classified as signifi-
cantly undercapitalized or critically
undercapitalized, or is in conservator-
ship, directing the Enterprise to take
one or more of the following actions:

(1) Limit any increase in, or reduce,
any obligations of the Enterprise, in-
cluding off-balance sheet obligations;

(2) Limit or eliminate growth of the
Enterprise’s assets or reduce the
amount of the Enterprise’s assets;

(3) Acquire new capital, in such form
and amount as determined by OFHEO;
or

(4) Terminate, reduce, or modify any
activity of the Enterprise that OFHEO
determines creates excessive risk to
the Enterprise.

(b) Notice of intent to issue an order.
Before OFHEO issues an order to an
Enterprise pursuant to section 1366 of
the 1992 Act (12 U.S.C. 4616), OFHEO
will provide the Enterprise with writ-
ten notice containing the proposed
order.

(c) Contents of notice. A notice of in-
tent to issue an order under this sub-
part shall include:

(1) A statement of the Enterprise’s
capital classification and its minimum

Notice of intent to issue an
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capital level or critical capital level,
and its risk-based capital level,

(2) A description of the restrictions,
prohibitions, or affirmative actions
that OFHEO proposes to impose or re-
quire; and

(3) The proposed date when such re-
strictions or prohibitions would be-
come effective or the proposed date for
the commencement and/or completion
of the affirmative actions.

§1777.25 Response to notice.

(a) Content of response. The Enter-
prise may submit a response to OFHEO
containing information for OFHEO’s
consideration in connection with the
proposed order. The response should in-
clude, but is in no way limited to, the
following:

(1) Any relevant information, miti-
gating circumstances, documentation,
or other information the Enterprise
wishes OFHEO to consider in support
of the Enterprise’s position regarding
the proposed order; and

(2) Any recommended modification to
the proposed order, and justification
thereof.

(b) Time to respond. The Enterprise
may, within thirty calendar days after
receipt of the notice of proposed order,
submit a response to OFHEO, unless
OFHEO determines a shorter period to
be appropriate or the Enterprise con-
sents to a shorter period. OFHEO may
extend the Enterprise’s response period
for up to an additional thirty calendar
days if OFHEO determines, in its dis-
cretion, that there is good cause for
such extension.

(c) Waiver and consent. The Enter-
prise’s failure to submit a response
during the response period (as extended
or shortened, if applicable) shall waive
any right of the Enterprise to comment
on or object to the proposed order.

§1777.26 Final notice of order.

(a) Determination and notice. After the
Enterprise has submitted its response
under §1777.25 or the response period
(as extended or shortened, if applica-
ble) has expired, whichever occurs first,
OFHEO will determine, in its discre-
tion, whether to take into consider-
ation such relevant information as is
provided by the Enterprise in its re-
sponse, if any, under §1777.25. OFHEO
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