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(b) An application for award and 
other papers related to the proceedings 
on the application for award shall be 
filed and served on all parties in the 
same manner as papers are filed and 
served in the underlying adversary ad-
judication, except as otherwise pro-
vided in this part. 

(c) The computation of time for filing 
and service of the application of award 
and other papers shall be computed in 
the same manner as in the underlying 
adversary adjudication.

§ 1705.21 Answer to the application for 
award. 

(a) Agency counsel shall file an an-
swer within 30 days after service of an 
application for award of fees and other 
expenses except as provided in para-
graphs (b) and (c) of this section. In the 
answer, agency counsel shall explain 
any objections to the award requested 
and identify the facts relied upon to 
support the objections. If any of the al-
leged facts are not already in the 
record of the underlying adversary ad-
judication, agency counsel shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under § 1705.25. 

(b) If agency counsel and the appli-
cant believe that the issues in the ap-
plication for award can be settled, they 
may jointly file a statement of their 
intent to negotiate a settlement. The 
filing of this statement shall extend 
the time for filing an answer for an ad-
ditional 30 days. Upon request by agen-
cy counsel and the applicant, the adju-
dicative officer may grant for good 
cause further time extensions. 

(c) Agency counsel may request that 
the adjudicative officer extend the 
time period for filing an answer. If 
agency counsel does not answer or oth-
erwise does not contest or settle the 
application for award within the 30-day 
period or the extended time period, the 
adjudicative officer may make an 
award of fees and other expenses upon 
a satisfactory showing of entitlement 
by the applicant. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.22 Reply to the answer. 
Within 15 days after service of an an-

swer, the applicant may file a reply. If 

the reply is based on any alleged facts 
not already in the record of the under-
lying adversary adjudication, the ap-
plicant shall include with the reply ei-
ther supporting affidavits or a request 
for further proceedings under § 1705.25. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.23 Comments by other parties. 
Any party to the underlying adver-

sary adjudication other than the appli-
cant and agency counsel may file com-
ments on an application for award 
within 30 calendar days after it is 
served, or on an answer within 15 cal-
endar days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application 
unless the adjudicative officer deter-
mines that the public interest requires 
such participation in order to permit 
full exploration of matters raised in 
the comments.

§ 1705.24 Settlement. 
The applicant and agency counsel 

may agree on a proposed settlement of 
an award before the final decision on 
the application for award is made, ei-
ther in connection with a settlement of 
the underlying adversary adjudication 
or after the underlying adversary adju-
dication has been concluded. If the eli-
gible party and agency counsel agree 
on a proposed settlement of an award 
before an application for award has 
been filed, the application shall be filed 
with the proposed settlement.

§ 1705.25 Further proceedings on the 
application for award. 

(a) On request of either the applicant 
or agency counsel, on the adjudicative 
officer’s own initiative, or as requested 
by the Director of OFHEO under 
§ 1705.27, the adjudicative officer may 
order further proceedings, such as an 
informal conference, oral argument, 
additional written submissions, or, as 
to issues other than substantial jus-
tification (such as the applicant’s eligi-
bility or substantiation of fees and ex-
penses), pertinent discovery or an evi-
dential hearing. Such further pro-
ceedings shall be held only when nec-
essary for full and fair resolution of the 
issues arising from the application for 
award and shall be conducted as 
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promptly as possible. The issue as to 
whether the position of OFHEO in the 
underlying adversary adjudication was 
substantially justified shall be deter-
mined on the basis of the whole admin-
istrative record that was made in the 
underlying adversary adjudication. 

(b) A request that the adjudicative 
officer order further proceedings under 
this section shall specifically identify 
the information sought on the disputed 
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.26 Decision of the adjudicative 
officer. 

(a) The adjudicative officer shall 
make the initial decision on the basis 
of the written record, except if further 
proceedings are ordered under § 1705.25. 

(b) The adjudicative officer shall 
issue a written initial decision on the 
application for award within 30 days 
after completion of proceedings on the 
application. The initial decision shall 
become the final decision of OFHEO 
after 30 days from the day it was 
issued, unless review is ordered under 
§ 1705.27. 

(c) In all initial decisions, the adju-
dicative officer shall include findings 
and conclusions with respect to the ap-
plicant’s eligibility and an explanation 
of the reasons for any difference be-
tween the amount requested by the ap-
plicant and the amount awarded. If the 
applicant has sought an award against 
more than one agency, the adjudicative 
officer shall also include findings and 
conclusions with respect to the alloca-
tion of payment of any award made. 

(d) In initial decisions on applica-
tions filed pursuant to § 1705.4(a), the 

adjudicative officer shall include find-
ings and conclusions as to whether 
OFHEO made a demand that was sub-
stantially in excess of the decision in 
the underlying adversary adjudication 
and that was unreasonable when com-
pared with that decision; and, if at 
issue, whether the applicant has com-
mitted a willful violation of the law or 
otherwise acted in bad faith, or wheth-
er special circumstances would make 
the award unjust. 

(e) In decisions on applications filed 
pursuant to § 1705.4(b), the adjudicative 
officer shall include written findings 
and conclusions as to whether the ap-
plicant is a prevailing party and 
whether the position of OFHEO was 
substantially justified; and, if at issue, 
whether the applicant unduly pro-
tracted or delayed the underlying ad-
versary adjudication or whether special 
circumstance make the award unjust. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000]

§ 1705.27 Review by OFHEO. 

Within 30 days after the adjudicative 
officer issues an initial decision under 
§ 1705.26, either the applicant or agency 
counsel may request the Director of 
OFHEO to review the initial decision of 
the adjudicative officer. The Director 
of OFHEO or his or her designee may 
also decide, on his or her own initia-
tive, to review the initial decision. 
Whether to review a decision is at the 
discretion of the Director of OFHEO or 
his or her designee. If review is or-
dered, the Director of OFHEO or his or 
her designee shall issue a final decision 
on the application for award or remand 
the application for award to the adju-
dicative officer for further proceedings 
under § 1705.25.
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