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Federal Housing Enterprise Oversight § 1705.3 

Subpart A—General Provisions
§ 1705.1 Purpose and scope. 

(a) This part implements the Equal 
Access to Justice Act, 5 U.S.C. 504, by 
establishing procedures for the filing 
and consideration of applications for 
award of fees and other expenses to eli-
gible individuals and entities who are 
parties to adversary adjudications be-
fore OFHEO. 

(b) This part applies to the award of 
fees and other expenses in connection 
with adversary adjudications before 
OFHEO. However, if a court reviews 
the underlying decision of the adver-
sary adjudication, an award for fees 
and other expenses may be made only 
pursuant to 28 U.S.C. 2412(d)(3).

§ 1705.2 Definitions. 
(a) Adjudicative officer means the offi-

cial who presided at the underlying ad-
versary adjudication, without regard to 
whether the official is designated as a 
hearing examiner, administrative law 
judge, administrative judge, or other-
wise. 

(b) Adversary adjudication means an 
administrative proceeding conducted 
by OFHEO under 5 U.S.C. 554 in which 
the position of OFHEO or any other 
agency of the United States is rep-
resented by counsel or otherwise, in-
cluding but not limited to an adjudica-
tion conducted under 12 CFR part 1780. 
Any issue as to whether an administra-
tive proceeding is an adversary adju-
dication for purposes of this part will 
be an issue for resolution in the pro-
ceeding on the application for award. 

(c) Affiliate means an individual, cor-
poration, or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the party, or any corporation or 
other entity of which the party di-
rectly or indirectly owns or controls a 
majority of the voting shares or other 
interest, unless the adjudicative officer 
determines that it would be unjust and 
contrary to the purpose of the Equal 
Access to Justice Act in light of the ac-
tual relationship between the affiliated 
entities to consider them to be affili-
ates for purposes of this part. 

(d) Agency counsel means the attor-
ney or attorneys designated by the 
General Counsel of OFHEO to represent 

OFHEO in an adversary adjudication 
covered by this part. 

(e) Demand of OFHEO means the ex-
press demand of OFHEO that led to the 
adversary adjudication, but does not 
include a recitation by OFHEO of the 
maximum statutory penalty when ac-
companied by an express demand for a 
lesser amount. 

(f) Fees and other expenses include rea-
sonable attorney or agent fees, the rea-
sonable expenses of expert witnesses, 
and the reasonable cost of any study, 
analysis, engineering report, test, or 
project that is found by the agency to 
be necessary for the preparation of the 
eligible party’s case. 

(g) Final disposition means the date 
on which a decision or order disposing 
of the merits of the adversary adjudica-
tion or any other complete resolution 
of the adversary adjudication, such as 
a settlement or voluntary dismissal, 
becomes final and unappealable, both 
within the agency and to the courts. 

(h) OFHEO means the Office of Fed-
eral Housing Enterprise Oversight. 

(i) Party means an individual, part-
nership, corporation, association, or 
public or private organization that is 
named or admitted as a party, that is 
admitted as a party for limited pur-
poses, or that is properly seeking and 
entitled as of right to be admitted as a 
party in an adversary adjudication. 

(j) Position of OFHEO means the posi-
tion taken by OFHEO in the adversary 
adjudication, including the action or 
failure to act by OFHEO upon which 
the adversary adjudication was based.

§ 1705.3 Eligible parties. 
(a) To be eligible for an award of fees 

and other expenses under § 1705.4(a), a 
party must be a small entity as defined 
in 5 U.S.C. 601. 

(b)(1) To be eligible for an award of 
fees and other expenses for prevailing 
parties under § 1705.5(b), a party must 
be one of the following: 

(i) An individual who has a net worth 
of not more than $2 million; 

(ii) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interest, 
and not more than 500 employees; how-
ever, a party who owns an unincor-
porated business will be considered to 
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