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OFHEDO, or disclose any information re-
lating to, or based upon, documents
contained in the files of OFHEO, or dis-
close or produce any documents ac-
quired as part of the performance of
that employee’s official duties or be-
cause of that employee’s official sta-
tus. Under appropriate circumstances,
the Director may grant exceptions in
writing to this policy when the Direc-
tor determines that the testimony of
employees or disclosure of official doc-
uments would be in the best interest of
OFHEO or in the public interest. Prior
to any authorized testimony or release
of official documents, the requesting
party shall obtain a protective order
from the court before which the action
is pending to preserve the confiden-
tiality of the testimony or documents
subsequently produced. The protective
order shall be in a form satisfactory to
OFHEO.

§1703.34 Request for testimony or pro-
duction of documents.

(a) No employee shall give testimony
concerning official matters or produce
any official documents in any legal
proceeding to which OFHEO is not a
named party without the prior written
authorization of the Director.

(b) If testimony by an employee con-
cerning official matters or the produc-
tion of official documents is desired,
the requesting party, or his or her at-
torney, shall submit a letter to the Di-
rector setting forth the title of the
case, the forum, the requesting party’s
interest in the case, a summary of the
issues in the litigation, the reasons for
the request, and a showing that the de-
sired testimony, documents, or infor-
mation are not reasonably available
from any other source. If an appear-
ance or testimony is requested, the let-
ter shall also set forth the intended use
of the testimony, a general summary of
the scope of the testimony requested,
and a showing that no document could
be provided and used in lieu of the tes-
timony or other appearance requested.

(c) The General Counsel is authorized
to consult with the requesting party or
his or her attorney to refine and limit
the request so that compliance is less
burdensome, or obtain information
necessary to make the determination
described in §1703.33 of this subpart.

§1703.36

Failure of the requesting party, or his
or her attorney, to cooperate in good
faith with the General Counsel to en-
able the Director to make an informed
determination under this subpart may
serve as the basis for a determination
not to comply with the request.

[63 FR 71005, Dec. 23, 1998. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§1703.35
mony.

Scope of permissible testi-

(@) The scope of permissible testi-
mony by an employee is limited to that
set forth in the written authorization
granted that employee by the Director.

(b) Employees are not authorized to
give opinion testimony, except as au-
thorized by the Director. OFHEO, as
the regulatory agency charged with the
responsibility of examining, super-
vising, and regulating the financial
safety and soundness and capital ade-
quacy of the Enterprises under the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, 12
U.S.C. 4501 et seq., relies on the ability
of its employees to gather full and
complete information in order to carry
out its statutory responsibilities. The
use of employees to give opinion testi-
mony would hamper OFHEQO’s ability
to carry out its statutory responsibil-
ities and would cause a serious admin-
istrative burden on OFHEQO’s staff.

§17Q3.3§ Manner in which testimony
is given.

(a) Authorized testimony of employ-
ees ordinarily will be made available
only through depositions or written in-
terrogatories.

(b) Where, in response to a request,
the Director determines that cir-
cumstances warrant authorizing testi-
mony by an employee, the requesting
party shall cause a subpoena to be
served on the employee in accordance
with applicable Federal or State rules
of procedure, with a copy of the sub-
poena sent by registered or certified
mail to the General Counsel.

(c) Normally, authorized depositions
will be taken at OFHEO’s office, at a
time arranged with the employee that
is reasonably fixed to avoid substantial
interference with the performance of
the employee’s duties.
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§1703.37

(d) Upon completion of the deposition
of an employee, a copy of the tran-
script of the testimony shall be fur-
nished, at the expense of the party re-
questing the deposition, to the General
Counsel for OFHEO'’s files.

§1703.37 Manner in which documents
will be produced.

(a) An employee’s authorization to
produce official documents is limited
to the authority granted that employee
by the Director.

(b) Certified or authenticated copies
of official OFHEO documents author-
ized by the Director to be released
under this subpart will be provided
upon request.

§1703.38 Fees.

Unless waived or reduced, the fol-
lowing fees shall be charged for docu-
ments produced by OFHEO in connec-
tion with requests subject to this sub-
part:

(a) Searches for documents. OFHEO
will charge for the actual search time
of the employee performing the work,
billed in 15-minute segments, as de-
scribed in §1703.22(b)(1)(i).

(b) Copying of documents. The stand-
ard copying charge for documents in
paper copy is $.15 per page. When re-
sponsive information is provided in a
format other than paper copy, such as
in the form of computer tapes and
disks, OFHEO will assess the direct
costs of the tape, disk, or whatever me-
dium is used to produce the informa-
tion, as well as any related reproduc-
tion costs. Normally, only one copy
will be provided. Additional copies will
be provided only upon a showing of
demonstrated need.

(c) Certification or authentication of
documents. OFHEO will charge $3.00 for
each certification or authentication of
documents.

(d) Computer searches. Services of per-
sonnel in the nature of a computer
search shall be charged at rates pre-
scribed in paragraph (a) of this section.
A charge shall be made for the com-
puter time involved, based upon the
prevailing level of costs to OFHEO and
upon the particular types of computer
and associated equipment and the
amount of time that such equipment is
utilized. A charge shall also be made
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for any substantial amount of special
supplies or documents used to contain,
present, or make available the output
of computers, based upon prevailing
levels of costs to OFHEO and upon the
type and amount of such supplies or
documents that are used.

(e) Other costs. When other services
and documents not specifically identi-
fied in this section are requested and
provided, their actual cost to OFHEO
shall be charged.

(f) Payments of fees. A bill will be for-
warded to the requesting party upon
completion of the production. Payment
shall be made by check or money order
payable to the Office of Federal Hous-
ing Enterprise Oversight.

[63 FR 71005, Dec. 23, 1998, as amended at 65
FR 55175, Sept. 13, 2000. Redesignated and
amended at 65 FR 81327, Dec. 26, 2000]

§1703.39 Responses to demands served
on employees.

(a) Advice by employee served. Any em-
ployee who is served with a demand in
a legal proceeding requiring his or her
personal attendance as a witness or re-
quiring the production of documents or
information in any proceeding, shall
immediately notify the General Coun-
sel of such service, of the testimony
and documents described in the de-
mand, and of all relevant facts which
may be of assistance to the General
Counsel in determining whether the in-
dividual in question should be author-
ized to testify or the documents re-
quested should be made available.

(b) When authorization to testify or
to produce documents has not been
granted by the Director, OFHEO Coun-
sel shall provide the party issuing the
demand or the court with a copy of the
regulations contained in this subpart
and shall inform the party issuing the
demand or the court that the employee
upon whom the demand has been made
is prohibited from testifying or pro-
ducing documents without the prior
approval of the Director.

(c) Appearance by employee served. Un-
less OFHEO has authorized disclosure
of the information requested, any em-
ployee who has OFHEO information
that may not be disclosed and who is
required to respond to a subpoena or
other legal process, shall attend at the
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