
340

12 CFR Ch. XVII (1–1–04 Edition)§ 1703.21

statement of any objection to disclo-
sure. Such statement shall dem-
onstrate why the information is con-
tended to be a trade secret or commer-
cial or financial information that is 
privileged or confidential and why dis-
closure would cause competitive harm. 
Whenever possible, the business sub-
mitter’s claim of confidentiality 
should be supported by a statement or 
certification by an officer or author-
ized representative of the business sub-
mitter. Information provided by a sub-
mitter pursuant to this paragraph may 
itself be subject to disclosure under the 
FOIA. 

(g) Notice of intent to disclose. (1) The 
FOIA Officer shall consider carefully a 
business submitter’s objections and 
specific grounds for nondisclosure prior 
to determining whether to disclose 
business information. Whenever the 
FOIA Officer decides to disclose busi-
ness information over the objection of 
a business submitter, the FOIA Officer 
shall forward to the business submitter 
a written notice at least 10 days (ex-
cluding Saturdays, Sundays, and legal 
holidays) before the date of disclosure 
containing— 

(i) A statement of the reasons for 
which the business submitter’s disclo-
sure objections were not sustained, 

(ii) A description of the business in-
formation to be disclosed, and 

(iii) A specified disclosure date. 
(2) Such notice of intent to disclose 

likewise shall be forwarded to the re-
quester at least 10 days (excluding Sat-
urdays, Sundays, and legal holidays) 
prior to the specified disclosure date. 

(h) Notice of FOIA lawsuit. Whenever a 
requester brings suit seeking to compel 
disclosure of business information, the 
FOIA Officer shall promptly notify the 
business submitter of such action. 

(i) Exceptions to predisclosure notifica-
tion. The requirements of this section 
shall not apply if— 

(1) The FOIA Officer determines that 
the information should not be dis-
closed; 

(2) The information lawfully has been 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by law (other than the Free-
dom of Information Act ); or 

(4) The designation made by the sub-
mitter in accordance with paragraph 
(c) of this section appears obviously 
frivolous; except that, in such a case, 
the FOIA Officer will provide the sub-
mitter with written notice of any final 
decision to disclose business informa-
tion within a reasonable number of 
days prior to a specified disclosure 
date. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55173, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000]

Subpart D—Fees for Provision of 
Information

§ 1703.21 Definitions. 

For the purpose of this subpart, the 
following definitions shall apply: 

(a) Commercial use request means a re-
quest for information that is from, or 
on behalf of, a requester seeking infor-
mation for a use or purpose that fur-
thers the commercial, trade, or profit 
interests of the requester or the person 
on whose behalf the request is being 
made. To determine whether a request 
is properly classified as a commercial 
use request, OFHEO shall determine 
the purpose for which the requested 
records shall be used. If OFHEO has 
reasonable cause to doubt the purpose 
specified in the request for which a re-
quester will use the records sought, or 
where the purpose is not clear from the 
request itself, OFHEO shall seek addi-
tional clarification before assigning 
the request to a specified category. 

(b) Direct costs means the expendi-
tures actually incurred by OFHEO in 
searching for and reproducing records 
to respond to a request for informa-
tion. In the case of a commercial use 
request, the term also means those ex-
penditures OFHEO actually incurs in 
reviewing records to respond to the re-
quest. The direct costs shall include 
the cost of the time of the employee 
performing the work, determined in ac-
cordance with § 1703.22(b)(1)(i), the cost 
of any computer searches, determined 
in accordance with § 1703.22(b)(1)(ii), 
and the cost of operating duplication 
equipment. Not included in direct costs 
are overhead expenses such as costs of 
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space, and heating or lighting the facil-
ity in which the records are stored. Di-
rect costs also include the costs in-
curred by OFHEO for any contract 
services that may be needed to respond 
to a request. 

(c) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, and an institution of 
vocational education, which operates a 
program or programs of scholarly re-
search. 

(d) Noncommercial scientific institution 
refers to an institution that is not op-
erated on a commercial, trade, or prof-
it basis and which is operated solely for 
the purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry. 

(e) Representative of the news media 
means any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
news to the public. The term ‘‘news’’ 
means information that is about cur-
rent events or that would be of current 
interest to the public. Examples of 
news media entities include television 
or radio stations broadcasting to the 
public at large and publishers of peri-
odicals (but only in those instances in 
which the periodicals can qualify as 
disseminators of ‘‘news’’) who make 
their products available for purchase or 
subscription by the general public. 
These examples are not intended to be 
all-inclusive. As traditional methods of 
news delivery evolve, e.g., electronic 
dissemination of newspapers through 
telecommunication services, such al-
ternative media, would be included in 
this category. ‘‘Freelance’’ journalists 
may be regarded as working for a news 
organization if they can demonstrate a 
solid basis for expecting publication 
through that organization even though 
they are not actually employed by the 
organization. A publication contract 
would be the clearest proof that a jour-
nalist is working for a news organiza-
tion, but OFHEO may look to the re-
quester’s past publication record to de-
termine whether a journalist is work-
ing for a news organization. 

(f) Reproduce and reproduction means 
the process of making a copy of a 
record necessary to respond to a re-
quest for information. Such copies take 
the form of paper copy, microfilm, 
audio-visual materials, or machine-
readable documentation, e.g., magnetic 
tape or disk. The copy provided shall 
be in the form or format requested, 
provided the record is readily reproduc-
ible in that form or format with rea-
sonable effort, and shall be in a form 
reasonably usable by the requesters. 

(g) Review means the process of ex-
amining records located in response to 
a request for information to determine 
whether any portion of any record lo-
cated is permitted to be withheld. It 
also includes processing any records for 
disclosure, e.g., doing all that is nec-
essary to prepare the records for re-
lease. The term ‘‘review’’ does not in-
clude the time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. OFHEO shall 
only charge fees for reviewing records 
in response to a commercial use re-
quest. 

(h) The term search includes all time 
spent looking for material that is re-
sponsive to a request for information, 
including page-by-page or line-by-line 
identification of material within 
records. The term ‘‘search’’ includes 
the extraction of information from a 
computer using existing programming. 
Searching for materials shall be done 
in the most efficient and least expen-
sive manner so as to minimize the 
costs of OFHEO and the requester. For 
example, a line-by-line search for re-
sponsive material should not be per-
formed when merely reproducing an en-
tire document would be less expensive 
and the faster method of complying 
with the request for information. A 
‘‘search’’ for material that is respon-
sive to a request should be distin-
guished from a ‘‘review’’ of material to 
determine whether the material is ex-
empt from disclosure. 

[63 FR 71005, Dec. 23, 1998, as amended at 65 
FR 55174, Sept. 13, 2000. Redesignated and 
amended at 65 FR 81327, Dec. 26, 2000]

§ 1703.22 Fees to be charged—general. 
(a) Generally, the fees charged for re-

quests for records pursuant to the 
Freedom of Information Act will cover 
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