Patent and Trademark Office, Commerce

transmission, the party who trans-
mitted the application under §1.53(d)
may petition the Commissioner to ac-
cord the application under §1.53(d) a
filing date as of the date the applica-
tion under §1.53(d) is shown to have
been transmitted to and received in the
Office,

(1) Provided that the party who
transmitted such application under
§1.53(d):

(i) Informs the Office of the previous
transmission of the application under
§1.53(d) promptly after becoming aware
that the Office has no evidence of re-
ceipt of the application under §1.53(d);

(ii) Supplies an additional copy of the
previously transmitted application
under §1.53(d); and

(iii) Includes a statement which at-
tests on a personal knowledge basis or
to the satisfaction of the Commissioner
to the previous transmission of the ap-
plication under §1.53(d) and is accom-
panied by a copy of the sending unit’s
report confirming transmission of the
application under §1.53(d) or evidence
that came into being after the com-
plete transmission and within one busi-
ness day of the complete transmission
of the application under §1.53(d).

(2) The Office may require additional
evidence to determine if the applica-
tion under §1.53(d) was transmitted to
and received in the Office on the date
in question.

[58 FR 54501, Oct. 22, 1993; 58 FR 64154, Dec. 6,
1993; 61 FR 56447, Nov. 1, 1996; 62 FR 53180,
Oct. 10, 1997]

§1.7 Times for taking action: Expira-
tion on Saturday, Sunday or Fed-
eral holiday.

Whenever periods of time are speci-
fied in this part in days, calendar days
are intended. When the day, or the last
day fixed by statute or by or under this
part for taking any action or paying
any fee in the Patent and Trademark
Office falls on Saturday, Sunday, or on
a Federal holiday within the District of
Columbia, the action may be taken, or
the fee paid, on the next succeeding
day which is not a Saturday, Sunday,
or a Federal holiday. See §1.304 for
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§1.8

time for appeal
civil action.

or for commencing

(35 U.S.C. 6, Pub. L. 97-247)

[48 FR 2707, Jan. 20, 1983; 48 FR 4285, Jan. 31,
1983]

§1.8 Certificate of mailing or trans-
mission.

(a) Except in the cases enumerated in
paragraph (a)(2) of this section, cor-
respondence required to be filed in the
Patent and Trademark Office within a
set period of time will be considered as
being timely filed if the procedure de-
scribed in this section is followed. The
actual date of receipt will be used for
all other purposes.

(1) Correspondence will be considered
as being timely filed if:

(i) The correspondence is mailed or
transmitted prior to expiration of the
set period of time by being:

(A) Addressed as set out in §l.1(a)
and deposited with the U.S. Postal
Service with sufficient postage as first
class mail; or

(B) Transmitted by facsimile to the

Patent and Trademark Office in ac-
cordance with §1.6(d); and
(i) The correspondence includes a

certificate for each piece of correspond-
ence stating the date of deposit or
transmission. The person signing the
certificate should have reasonable
basis to expect that the correspondence
would be mailed or transmitted on or
before the date indicated.

(2) The procedure described in para-
graph (a)(1) of this section does not
apply to, and no benefit will be given
to a Certificate of Mailing or Trans-
mission on the following:

(i) Relative to Patents and Patent Ap-
plications—

(A) The filing of a national patent ap-
plication specification and drawing or
other correspondence for the purpose of
obtaining an application filing date, in-
cluding a request for a continued pros-
ecution application under §1.53(d);

(B) The filing of correspondence in an
interference which an examiner-in-
chief orders to be filed by hand or ““Ex-
press Mail’’;

(C) The filing of agreements between
parties to an interference under 35
U.S.C. 135(c);



§1.9

(D) The filing of an international ap-
plication for patent;

(E) The filing of correspondence in an
international application before the
U.S. Receiving Office, the U.S. Inter-
national Searching Authority, or the
U.S. International Preliminary Exam-
ining Authority;

(F) The filing of a copy of the inter-
national application and the basic na-
tional fee necessary to enter the na-
tional stage, as specified in §1.494(b) or
§1.495(b).

(ii) Relative to Trademark Registrations
and Trademark Applications—

(A) The filing of a trademark applica-
tion.

(B)-(F) [Reserved]

(iii) Relative to
ceedings—

(A) Correspondence filed in connec-
tion with a disciplinary proceeding
under part 10 of this chapter.

(B) [Reserved]

(b) In the event that correspondence
is considered timely filed by being
mailed or transmitted in accordance
with paragraph (a) of this section, but
not received in the Patent and Trade-
mark Office, and the application is
held to be abandoned or the proceeding
is dismissed, terminated, or decided
with prejudice, the correspondence will
be considered timely if the party who
forwarded such correspondence:

(1) Informs the Office of the previous
mailing or transmission of the cor-
respondence promptly after becoming
aware that the Office has no evidence
of receipt of the correspondence;

(2) Supplies an additional copy of the
previously mailed or transmitted cor-
respondence and certificate; and

(3) Includes a statement which at-
tests on a personal knowledge basis or
to the satisfaction of the Commissioner
to the previous timely mailing or
transmission. If the correspondence
was sent by facsimile transmission, a
copy of the sending unit’s report con-
firming transmission may be used to
support this statement.

(c) The Office may require additional
evidence to determine if the cor-
respondence was timely filed.

Disciplinary Pro-

[58 FR 54502, Oct. 22, 1993; 58 FR 64154, Dec. 6,
1993, as amended at 61 FR 56447, Nov. 1, 1996;
62 FR 53181, Oct. 10, 1997]
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8§1.9 Definitions.

(a)(1) A national application as used
in this chapter means a U.S. applica-
tion for patent which was either filed
in the Office under 35 U.S.C. 111, or
which entered the national stage from
an international application after com-
pliance with 35 U.S.C. 371.

(2) A provisional application as used
in this chapter means a U.S. national
application for patent filed in the Of-
fice under 35 U.S.C. 111(b).

(3) A nonprovisional application as
used in this chapter means a U.S. na-
tional application for patent which was
either filed in the Office under 35
U.S.C. 111(a), or which entered the na-
tional stage from an international ap-
plication after compliance with 35
U.S.C. 371.

(b) An international application as
used in this chapter means an inter-
national application for patent filed
under the Patent Cooperation Treaty
prior to entering national processing at
the Designated Office stage.

(c) An independent inventor as used
in this chapter means any inventor
who (1) has not assigned, granted, con-
veyed, or licensed, and (2) is under no
obligation under contract or law to as-
sign, grant, convey, or license, any
rights in the invention to any person
who could not likewise be classified as
an independent inventor if that person
had made the invention, or to any con-
cern which would not qualify as a
small business concern or a nonprofit
organization under this section.

(d) A small business concern as used
in this chapter means any business
concern meeting the size standards set
forth in 13 CFR Part 121 to be eligible
for reduced patent fees. Questions re-
lated to size standards for a small busi-
ness concern may be directed to: Small
Business Administration, Size Stand-
ards Staff, 409 Third Street, SW, Wash-
ington, DC 20416.

(e) A nonprofit organization as used
in this chapter means (1) a university
or other institution of higher edu-
cation located in any country; (2) an
organization of the type described in
section 501(c)(3) of the Internal Rev-
enue Code of 1954 (26 U.S.C. 501(c)(3))
and exempt from taxation under sec-
tion 501(a) of the Internal Revenue



