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records, or photocopies thereof, must
accompany and form part of the affi-
davit or declaration of their absence
satisfactorily explained.

[53 FR 23734, June 23, 1988, as amended at 60
FR 21044, May 1, 1995; 61 FR 42806, Aug. 19,
1996]

§1.132 Affidavits or declarations tra-
versing grounds of rejection.

When any claim of an application or
a patent under reexamination is re-
jected on reference to a U.S. patent
which substantially shows or describes
but does not claim the same patentable
invention, as defined in §1.601(n), on
reference to a foreign patent, on ref-
erence to a printed publication, or on
reference to facts within the personal
knowledge of an employee of the Of-
fice, or when rejected upon a mode or
capability of operation attributed to a
reference, or because the alleged inven-
tion is held to be inoperative, lacking
in utility, frivolous, or injurious to
public health or morals, affidavits or
declarations traversing these ref-
erences or objections may be received.

[61 FR 42806, Aug. 19, 1996]

INTERVIEWS
§1.133 Interviews.
(a) Interviews with examiners con-

cerning applications and other matters
pending before the Office must be had
in the examiners’ rooms at such times,
within office hours, as the respective
examiners may designate. Interviews
will not be permitted at any other time
or place without the authority of the
Commissioner. Interviews for the dis-
cussion of the patentability of pending
applications will not be had before the
first official action thereon. Interviews
should be arranged for in advance.

(b) In every instance where reconsid-
eration is requested in view of an inter-
view with an examiner, a complete
written statement of the reasons pre-
sented at the interview as warranting
favorable action must be filed by the
applicant. An interview does not re-
move the necessity for reply to Office
actions as specified in §§1.111 and 1.135.

(35 U.S.C. 132)

[24 FR 10332, Dec. 22, 1959, as amended at 62
FR 53194, Oct. 10, 1997]
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§1.136

TIME FOR REPLY BY APPLICANT,;
ABANDONMENT OF APPLICATION

AUTHORITY: Secs. 1.135 to 1.138 also issued
under 35 U.S.C. 133.

§1.134 Time period for reply to an Of-
fice action.

An Office action will notify the appli-
cant of any non-statutory or shortened
statutory time period set for reply to
an Office action. Unless the applicant
is notified in writing that a reply is re-
quired in less than six months, a max-
imum period of six months is allowed.

[62 FR 53194, Oct. 10, 1997]

§1.135 Abandonment for failure to

reply within time period.

(a) If an applicant of a patent appli-
cation fails to reply within the time
period provided under §1.134 and §1.136,
the application will become abandoned
unless an Office action indicates other-
wise.

(b) Prosecution of an application to
save it from abandonment pursuant to
paragraph (a) of this section must in-
clude such complete and proper reply
as the condition of the application may
require. The admission of, or refusal to
admit, any amendment after final re-
jection or any amendment not respon-
sive to the last action, or any related
proceedings, will not operate to save
the application from abandonment.

(c) When reply by the applicant is a
bona fide attempt to advance the appli-
cation to final action, and is substan-
tially a complete reply to the non-final
Office action, but consideration of
some matter or compliance with some
requirement has been inadvertently
omitted, applicant may be given a new
time period for reply under §1.134 to
supply the omission.

[62 FR 53194, Oct. 10, 1997]

§1.136 Extensions of time.

(a)(1) If an applicant is required to
reply within a nonstatutory or short-
ened statutory time period, applicant
may extend the time period for reply
up to the earlier of the expiration of
any maximum period set by statute or
five months after the time period set
for reply, if a petition for an extension



§1.137

of time and the fee set in §1.17(a) are
filed, unless:

(i) Applicant is notified otherwise in
an Office action;

(ii) The reply is a reply brief sub-
mitted pursuant to §1.193(b);

(iii) The reply is a request for an oral
hearing submitted pursuant to
§1.194(b);

(iv) The reply is to a decision by the
Board of Patent Appeals and Inter-
ferences pursuant to §1.196, §1.197 or
§1.304; or

(v) The application is involved in an
interference declared pursuant to
§1.611.

(2) The date on which the petition
and the fee have been filed is the date
for purposes of determining the period
of extension and the corresponding
amount of the fee. The expiration of
the time period is determined by the
amount of the fee paid. A reply must be
filed prior to the expiration of the pe-
riod of extension to avoid abandonment
of the application (§1.135), but in no
situation may an applicant reply later
than the maximum time period set by
statute, or be granted an extension of
time under paragraph (b) of this sec-
tion when the provisions of this para-
graph are available. See §1.136(b) for
extensions of time relating to pro-
ceedings pursuant to §§1.193(b), 1.194,
1.196 or 1.197; §1.304 for extension of
time to appeal to the U.S. Court of Ap-
peals for the Federal Circuit or to com-
mence a civil action; §1.550(c) for ex-
tension of time in reexamination pro-
ceedings; and §1.645 for extension of
time in interference proceedings.

(3) A written request may be sub-
mitted in an application that is an au-
thorization to treat any concurrent or
future reply, requiring a petition for an
extension of time under this paragraph
for its timely submission, as incor-
porating a petition for extension of
time for the appropriate length of
time. An authorization to charge all
required fees, fees under §1.17, or all re-
quired extension of time fees will be
treated as a constructive petition for
an extension of time in any concurrent
or future reply requiring a petition for
an extension of time under this para-
graph for its timely submission. Sub-
mission of the fee set forth in §1.17(a)
will also be treated as a constructive
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petition for an extension of time in any
concurrent reply requiring a petition
for an extension of time under this
paragraph for its timely submission.

(b) When a reply cannot be filed with-
in the time period set for such reply
and the provisions of paragraph (a) of
this section are not available, the pe-
riod for reply will be extended only for
sufficient cause and for a reasonable
time specified. Any request for an ex-
tension of time under this paragraph
must be filed on or before the day on
which such reply is due, but the mere
filing of such a request will not effect
any extension under this paragraph. In
no situation can any extension carry
the date on which reply is due beyond
the maximum time period set by stat-
ute. See §1.304 for extension of time to
appeal to the U.S. Court of Appeals for
the Federal Circuit or to commence a
civil action; §1.645 for extension of
time in interference proceedings; and
§1.550(c) for extension of time in reex-
amination proceedings.

[62 FR 53194, Oct. 10, 1997]

§1.137 Revival of abandoned applica-
tion or lapsed patent.

(a) Unavoidable. Where the delay in
reply was unavoidable, a petition may
be filed to revive an abandoned applica-
tion or a lapsed patent pursuant to this
paragraph. A grantable petition pursu-
ant to this paragraph must be accom-
panied by:

(1) The required reply, unless pre-
viously filed. In a nonprovisional appli-
cation abandoned for failure to pros-
ecute, the required reply may be met
by the filing of a continuing applica-
tion. In an application or patent, aban-
doned or lapsed for failure to pay the
issue fee or any portion thereof, the re-
quired reply must be the payment of
the issue fee or any outstanding bal-
ance thereof;

(2) The petition fee as set forth in
§1.17(1);

(3) A showing to the satisfaction of
the Commissioner that the entire delay
in filing the required reply from the
due date for the reply until the filing of
a grantable petition pursuant to this
paragraph was unavoidable; and

(4) Any terminal disclaimer (and fee
as set forth in §1.20(d)) required pursu-
ant to paragraph (c) of this section.



