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authorized agent, executor, adminis-
trator, or other legal representative. 

(c) A claim for response costs as to 
which any release from liability was 
executed between the claimant and a 
potentially responsible party may be 
presented against the Fund to the ex-
tent that the claimant obtained EPA’s 
approval prior to executing such re-
lease and provided that the other re-
quirements of this part are met. 

(d) A foreign claimant may present a 
response claim to the Fund, to the 
same extent that a United States 
claimant may assert a claim, if: 

(1) The requirements of § 307.21 and 
§ 307.22 are met; and 

(2) The release of a hazardous sub-
stance occurred in the navigable wa-
ters of the United States, including the 
territorial sea, or in or on the terri-
torial sea or adjacent shoreline of a 
foreign country of which the claimant 
is a resident; and 

(3) The claimant is not otherwise 
compensated for the loss; and 

(4)The hazardous substance was re-
leased from a facility or from a vessel 
located adjacent to or within the navi-
gable waters or was discharged in con-
nection with activities conducted 
under the Outer Continental Shelf 
Lands Act, as amended (43 U.S.C. 1331 
et seq.), or the Deepwater Port Act of 
1974, as amended (33 U.S.C. 1501 et seq.); 
and 

(5) Recovery is authorized by a treaty 
or an executive agreement between the 
United States and the foreign country 
involved, or if the Secretary of State, 
in consultation with the Attorney Gen-
eral and other appropriate officials, 
certifies that such country provides a 
comparable remedy for United States 
claimants.

§ 307.21 Nature of eligible claims. 
(a) Claims may be asserted against 

the Fund for necessary costs incurred 
for response actions due to a release or 
substantial threat of release of a haz-
ardous substance into the environ-
ment; a release or substantial threat of 
release of pollutants or contaminants 
into the environment that may present 
an imminent or substantial danger to 
public health or welfare; or actions 
taken by a potentially responsible 
party subject to an agreement reached 

pursuant to section 122(b)(1) of 
CERCLA. Claims must be filed in ac-
cordance with § 307.22. Claims may be 
asserted for the costs of removal ac-
tions, remedial planning activities, and 
remedial actions. 

(b) Costs will be considered to be eli-
gible under this section if: 

(1) The response action is 
preauthorized by EPA pursuant to 
§ 307.22; 

(2) The costs are incurred for activi-
ties within the scope of EPA’s 
preauthorization; 

(3) The response action is conducted 
in a manner consistent with the NCP; 
and 

(4) The costs incurred are necessary 
costs pursuant to § 307.11 of this part. 

(c)Money in the Fund may be used 
for paying any claim under this section 
for expenses incurred for the payment 
of contractor claims either through 
settlement of such claims or an award 
by a third party to the extent EPA de-
termines that: 

(1) The contractor claim arose from 
work within the scope of the contract 
at issue and the contract was for 
preauthorized response activities; 

(2) The contractor claim is meri-
torious; 

(3) The contractor claim was not 
caused by the mismanagement of the 
claimant; 

(4) The contractor claim was not 
caused by the claimant’s vicarious li-
ability for the improper actions of oth-
ers; 

(5) The claimed amount is reasonable 
and necessary; 

(6) The claim for such costs is filed 
by the claimant within 5 years of com-
pletion of the preauthorized response 
action; and 

(7) Payment of such a claim will not 
result in total payments from the Fund 
in excess of the maximum amount for 
which claims were preauthorized. 

(d) An award by a third party on a 
contractor claim under paragraph (c) of 
this section should include: 

(1) Findings of fact; 
(2) Conclusions of law; 
(3) Allocation of responsibility for 

each issue; 
(4) Basis for the amount of award; 

and 
(5) The rationale for the decision. 
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(e) Money in the Fund may not be 
used for paying any claim under this 
section for expenses incurred for pro-
curement transactions that were not 
conducted in a manner that provided to 
the maximum extent practicable, open 
and free competition; unduly restricted 
or eliminated competition; and did not 
provide where applicable for the award 
of contracts to the lowest responsive, 
responsible bidder where the selection 
was made principally on the basis of 
price. 

(f) Money in the Fund may not be 
used for paying any claim under this 
section for expenses incurred by a per-
son operating pursuant to a procure-
ment contract or assistance agreement 
with the United States. 

(g) Money in the Fund may not be 
used for paying any claim under this 
section for expenses incurred for the 
payment of persons who are on the 
‘‘List of Parties Excluded From Fed-
eral Procurement or Non-Procure-
ment’’ at the time the contract is 
awarded, unless EPA approval is ob-
tained in advance. 

(h) Unless EPA waives this require-
ment prior to the award of a construc-
tion contract, money in the Fund may 
not be used for paying any claim under 
this section for expenses incurred 
under such a construction contract 
that does not contain a ‘‘differing site 
conditions’’ clause equivalent to the 
following: 

(1) The contractor shall promptly, 
and before such conditions are dis-
turbed, notify the claimant in writing 
of: 

(i) Subsurface or latent physical con-
ditions at the site differing materially 
from those listed in this contract, or 

(ii) Unknown physical conditions at 
the site, of an unusual nature, differing 
materially from those ordinarily en-
countered and generally recognized as 
inherent in work of the character pro-
vided for in this contract. 

(2) Upon notification by the construc-
tion contractor, the claimant shall 
promptly investigate the conditions. If 
the claimant finds that conditions ma-
terially differ and will cause an in-
crease or decrease in the contractor’s 
cost or the time required to perform 
any part of the work under its con-
tract, whether or not changed as a re-

sult of such conditions, the claimant 
shall make an equitable adjustment 
and modify the contract in writing. 

(3) No claim of the contractor under 
the differing site conditions clause 
shall be allowed unless the contractor 
has given the notice required in para-
graph (h)(1) of this section. However, 
the claimant may extend the time pre-
scribed in paragraph (h)(1) of this sec-
tion. 

(4) No claim by the contractor for an 
equitable adjustment shall be allowed 
if asserted after final payment under 
this contract. 

(i) Where money in the Fund has 
been used to pay for any response costs 
under this section, no other claim may 
be paid out of the Fund for the same 
costs.

§ 307.22 Preauthorization of response 
actions. 

(a) No person may submit a claim to 
the Fund for a response action unless 
that person notifies the Administrator 
of EPA or his designee prior to taking 
such response action and receives 
preauthorization by EPA. In order to 
obtain preauthorization, any person in-
tending to submit a claim to the Fund 
must fulfill the following requirements 
before commencing a response action: 

(1) Notify the lead agency through 
the National Response Center (as de-
scribed in 40 CFR 300.125), if there is 
acute threat of fire, explosion, or direct 
human contact with hazardous sub-
stances, pollutants, or contaminants or 
other emergency situation, to deter-
mine if there is sufficient time to sub-
mit an application for 
preauthorization; 

(2) Submit an application for 
preauthorization (EPA Form 2075–3, 
found at appendix A of this part) to the 
Administrator or his designee; and 

(3) Obtain the approval of the Admin-
istrator or his designee before initi-
ating the response action. 

(b) All applications for 
preauthorization must include, where 
available; 

(1) A description of the location and 
nature of the release or threatened re-
lease of a hazardous substance or pol-
lutant or contaminant (e.g., type and 
location of vessel or facility, popu-
lation at risk, routes of exposure); 
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