
340

40 CFR Ch. I (7–1–03 Edition)§ 304.23

(d) If any appointed Arbitrator 
should resign, die, withdraw, be dis-
qualified or otherwise be unable to per-
form the duties of the office, the Asso-
ciation may, on satisfactory proof, de-
clare the office vacant. Vacancies shall 
be filled in accordance with the appli-
cable provisions of this section, and the 
matter shall be resumed. 

(e) If the Administrator and one or 
more PRPs associated with a facility 
enter into a joint request for arbitra-
tion prior to the selection of the Asso-
ciation (see § 304.21(e) of this part), the 
Administrator and the participating 
PRPs shall reach mutual agreement 
upon the selection and appointment of 
an Arbitrator on a case-by-case basis, 
and the Administrator shall obtain the 
services of that person using appro-
priate procurement procedures. Any 
person appointed as an Arbitrator pur-
suant to this paragraph shall make dis-
closures to the parties pursuant to 
§ 304.23 of this part, shall resolve the 
issues submitted for resolution pursu-
ant to the jurisdiction and authority 
granted to the Arbitrator in § 304.20 of 
this part, and shall otherwise conduct 
the arbitral proceeding pursuant to the 
procedures established by this part.

§ 304.23 Disclosure and challenge pro-
cedures. 

(a) A person appointed as an Arbi-
trator under § 304.22 of this part shall, 
within five days of receipt of his or her 
notice of appointment, disclose to the 
Association any circumstances likely 
to affect impartiality, including any 
bias or any financial or personal inter-
est in the result of the arbitration, or 
any past or present relationship with 
the parties or their counsel, or any 
past or present relationship with any 
PRP to which the claim may relate. 

(b) Upon receipt of such information 
from an appointed Arbitrator or other 
source, the Association shall, within 
two days of receipt, communicate such 
information to the parties. Such com-
munication may be made orally or in 
writing, but if made orally, shall be 
confirmed in writing. 

(c) If any party wishes to request dis-
qualification of an Arbitrator, such 
party shall notify the Association and 
the other parties of such request and 
the basis therefor within seven days of 

receipt of the information on which 
such request is based. 

(d) The Association shall make a de-
termination on any request for dis-
qualification of an Arbitrator within 
seven days after the Association re-
ceives any such request, and shall no-
tify the parties in writing of such de-
termination. This determination shall 
be within the sole discretion of the As-
sociation, and its decision shall be 
final.

§ 304.24 Intervention and withdrawal. 
(a)(1) No later than thirty days prior 

to the pre-hearing conference (see 
§ 304.31 of this part), any PRP associ-
ated with the facility which is the sub-
ject of the referred claim may move to 
intervene in the arbitral proceeding for 
the purpose of having one or more 
issues relating to his or her responsi-
bility for payment of the referred 
claim resolved. 

(2) If the Arbitrator has been ap-
pointed, a motion to intervene shall be 
filed with the Arbitrator and a copy 
shall be served upon all parties. If the 
Arbitrator has not yet been appointed, 
a motion to intervene shall be sub-
mitted to the Association and a copy 
shall be served upon all parties. 

(3) Any such motion to intervene 
may be granted only upon the written 
approval of the Arbitrator and all of 
the parties in the form of a modifica-
tion to the joint request for arbitration 
pursuant to § 304.21(c) of this part. by 
signing such a modification, the inter-
vening party consents to be bound by 
the terms of the joint request for arbi-
tration submitted pursuant to 
§ 304.21(b) of this part and any modifica-
tions previously made thereto pursuant 
to § 304.21(c) of this part, and consents 
to be bound by such revisions to the 
time limits for the filing of pleadings 
as the Arbitrator may make to prevent 
delaying the pre-hearing conference. 

(b) Any party may move to withdraw 
from the arbitral proceeding within 
thirty days after receipt of the notice 
of appointment of the Arbitrator (see 
§ 304.22 of this part). The Arbitrator 
may approve such withdrawal, without 
prejudice to the moving party, and 
shall assess such administrative fees 
and expenses (see § 304.41 of this part) 
against the withdrawing party as the 
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Arbitrator deems appropriate. No party 
may withdraw from the arbitral pro-
ceedings after this thirty-day period, 
except that EPA may withdraw from 
the proceeding in accordance with 
§ 304.20(b)(3) or § 304.33(e) of this part.

§ 304.25 Ex parte communication. 
(a) No interested person shall make 

or knowingly cause to be made to the 
Arbitrator an ex parte communication. 

(b) The Arbitrator shall not make or 
knowingly cause to be made to any in-
terested person an ex parte communica-
tion. 

(c) The Association may remove the 
Arbitrator in any proceeding in which 
it is demonstrated to the Association’s 
satisfaction that the Arbitrator has en-
gaged in prohibited ex parte commu-
nication to the prejudice of any party. 
If the Arbitrator is removed, the proce-
dures in § 304.22(d) of this part shall 
apply. 

(d) Whenever an ex parte communica-
tion in violation of this section is re-
ceived by or made known to the Arbi-
trator, the Arbitrator shall imme-
diately notify in writing all parties to 
the proceeding of the circumstances 
and substance of the communication 
and may require the party who made 
the communication or caused the com-
munication to be made, or the party 
whose representative made the commu-
nication or caused the communication 
to be made, to show cause why that 
party’s arguments or claim should not 
be denied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation. 

(e) The prohibitions of this section 
apply upon appointment of the Arbi-
trator and terminate on the date of the 
final decision.

Subpart C—Hearings Before the 
Arbitrator

§ 304.30 Filing of pleadings. 
(a) Discovery shall be in accordance 

with this section and § 304.31 of this 
part. 

(b) Within thirty days after receipt of 
the notice of appointment of the Arbi-
trator (see § 304.22 of this part), EPA 
shall submit to the Arbitrator two cop-
ies of a written statement and shall 
serve a copy of the written statement 

upon all other parties. The written 
statement shall in all cases include the 
information requested in paragraphs 
(b)(1), (b)(6), and (b)(7) of this section, 
shall include the information requested 
in paragraph (b)(2) of this section if the 
issue of liability of any participating 
PRP has been submitted for resolution, 
shall include the information requested 
in paragraph (b)(3) of this section if 
any issue concerning the adequacy of 
EPA’s response action has been sub-
mitted for resolution or may arise dur-
ing the Arbitrator’s determination of 
the dollar amount of response costs re-
coverable by EPA, shall include the in-
formation requested in paragraph (b)(4) 
of this section if the issue of the dollar 
amount of response costs recoverable 
by EPA has been submitted for resolu-
tion, and shall include the information 
requested in paragraph (b)(5) of this 
section if any issue concerning alloca-
tion of liability for payment of EPA’s 
award has been submitted for resolu-
tion. 

(1) A statement of facts, including a 
description of the facility, the EPA re-
sponse action taken at the facility, the 
response costs incurred and to be in-
curred by the United States in connec-
tion with the response action taken at 
the facility, and the parties; 

(2) A description of the evidence in 
support of the following four elements 
of liability of the participating PRP(s) 
whose liability pursuant to section 
107(a) of CERCLA, 42 U.S.C. 9607(a), is 
at issue, and any supporting docu-
mentation therefor: 

(i) The site at which EPA’s response 
action was taken is a facility as defined 
by section 101(9) of CERCLA, 42 U.S.C. 
9601(9); 

(ii) There was a release or threat of re-
lease within the meaning of sections 
101(22) and 104(a) of CERCLA, 42 U.S.C. 
9601(22) and 9604(a), of a hazardous sub-
stance as defined by section 101(14) of 
CERCLA, 42 U.S.C 9601(14), at the facil-
ity at which EPA’s response action was 
taken; 

(iii) The release or threat of release 
caused the United States to incur re-
sponse costs as defined in § 304.12(o) of 
this part; and 

(iv) The participating PRP is in one 
of the categories of liable parties in 
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