§952.16

The presiding officer shall give consid-
eration to the convenience and neces-
sity of the parties and the relevancy of
the evidence to be offered.

[36 FR 11563, June 16, 1971, as amended at 63
FR 66050, Dec. 1, 1998]

§952.16 Appearances.

(a) A respondent may appear and be
heard in person or by attorney.

(b) An attorney may practice before
the Postal Service in accordance with
applicable rules issued by the Judicial
Officer. See part 951 of this chapter.

(c) When a respondent is represented
by an attorney, all pleadings and other
papers subsequent to the complaint
shall be mailed to the attorney.

(d) A respondent must promptly file a
notice of change of attorney.

§952.17 Presiding officers.

(a) The presiding officer at any hear-
ing shall be an Administrative Law
Judge qualified in accordance with law
or the Judicial Officer (39 U.S.C. 204).
The Chief Administrative Law Judge
shall assign cases to Administrative
Law Judges upon rotation so far as
practicable. The Judicial Officer may,
for good cause shown, preside at the re-
ception of evidence in proceedings
where expedited hearings are requested
by either party.

(b) The presiding officer shall have
authority to:

(1) Administer oaths and affirma-
tions;

(2) Examine witnesses;

(3) Rule upon offers of proof, admissi-
bility of evidence and matters of proce-
dure;

(4) Order any pleading amended upon
motion of a party at any time prior to
the close of the hearing;

(5) Maintain discipline and decorum
and exclude from the hearing any per-
son acting in an indecorous manner;

(6) Require the filing of briefs or
memoranda of law on any matter upon
which he is required to rule;

(7) Order prehearing conferences for
the purpose of the settlement or sim-
plification of issues by the parties;

(8) Order the proceeding reopened at
any time prior to his decision for the
receipt of additional evidence;

(9) Render an initial decision, which
becomes the final Agency decision un-
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less a timely appeal is taken: The Judi-
cial Officer may issue a tentative or a
final decision;

(10) Rule upon applications and re-
quests filed under §952.19 and §952.21.

[36 FR 11563, June 16, 1971, as amended at 38
FR 17216, June 29, 1973; 38 FR 20263, July 30,
1973; 44 FR 61960, Oct. 29, 1979; 65 FR 32027,
May 22, 2000]

§952.18 Evidence.

(a) Except as otherwise provided in
these rules, the Federal Rules of Evi-
dence shall govern. However, such rules
may be relaxed to the extent that the
presiding officer deems proper to in-
sure a fair hearing. The presiding offi-
cer shall exclude irrelevant, immate-
rial or repetitious evidence.

(b) Testimony shall be under oath or
affirmation and witnesses shall be sub-
ject to cross-examination.

(c) Agreed statements of fact may be
received in evidence.

(d) Official notice or knowledge may
be taken of the types of matters of
which judicial notice or knowledge
may be taken.

(e) Authoritative writings of the
medical or other sciences, may be ad-
mitted in evidence but only through
the testimony of expert witnesses or by
stipulation.

(f) Lay testimonials will not be re-
ceived in evidence as proof of the effi-
cacy or quality of any product or thing
sold through the mails.

(9) The written statement of a com-
petent witness may be received in evi-
dence provided that such statement is
relevant to the issues, that the witness
shall testify under oath at the hearing
that the statement is in all respects
true, and, in the case of expert wit-
nesses, that the statement correctly
states his opinion or knowledge con-
cerning the matters in question.

(h) A party who objects to the admis-
sion of evidence shall make a brief
statement of the grounds for the objec-
tion. Formal exceptions to the rulings
of the presiding officer are unneces-
sary.

[36 FR 11563, June 16, 1971, as amended at 44
FR 61960, Oct. 29, 1979]
§952.19 Subpoenas.

(a) General. Upon written request of
either party filed with the Recorder or
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on his own initiative, the presiding of-
ficer may issue a subpoena requiring:

(1) Testimony at a deposition. The de-
posing of a witness in the city or coun-
ty where the witness resides or is em-
ployed or transacts business in person,
or at another location convenient for
the witness that is specifically deter-
mined by the presiding officer;

(2) Testimony at a hearing. The attend-
ance of a witness for the purpose of
taking testimony at a hearing; and

(3) Production of records. In addition
to paragraphs (a)(1) and (a)(2) of this
section, the production by the witness
at the deposition or hearing of records
designated in the subpoena.

(b) Voluntary cooperation. Each party
is expected:

(1) To cooperate and make available
witnesses and evidence under its con-
trol as requested by the other party,
without issuance of a subpoena, and

(2) To secure voluntary production of
desired third-party records whenever
possible.

(c) Requests for subpoenas. (1) A re-
quest for a subpoena shall to the extent
practical be filed:

(i) At the same time a request for
deposition is filed; or

(ii) 15 days before a scheduled hearing
where the attendance of a witness at a
hearing is sought.

(2) A request for a subpoena shall
state the reasonable scope and general
relevance to the case of the testimony
and of any records sought.

(3) The presiding officer, in his dis-
cretion, may honor requests for sub-
poenas not made within the time limi-
tations specified in this paragraph.

(d) Requests to quash or modify. Upon
written request by the person subpoe-
naed or by a party, made within 10 days
after service but in any event not later
than the time specified in the subpoena
for compliance, the presiding officer
may:

(1) Quash or modify the subpoena if it
is unreasonable and oppressive or for
other good cause shown, or

(2) require the person in whose behalf
the subpoena was issued to advance the
reasonable cost of producing subpoe-
naed records. Where circumstances re-
quire, the presiding officer may act
upon such a request at any time after

§952.19

a copy has been served upon the oppos-
ing party.

(e) Form; issuance. (1) Every subpoena
shall state the title of the proceeding,
shall cite 39 U.S.C. 3016(a)(2) as the au-
thority under which it is issued, and
shall command each person to whom it
is directed to attend and give testi-
mony, and if appropriate, to produce
specified records at a time and place
therein specified. In issuing a subpoena
to a requesting party, the presiding of-
ficer shall sign the subpoena and may,
in his discretion, enter the name of the
witness and otherwise leave it blank.
The party to whom the subpoena is
issued shall complete the subpoena be-
fore service.

(2) The party at whose instance a
subpoena is issued shall be responsible
for the payment of fees and mileage of
the witness and of the officer who
serves the subpoena. The failure to
make payment of such charges on de-
mand may be deemed by the presiding
officer as sufficient ground for striking
the testimony of the witness and the
evidence the witness has produced.

(f) Service. (1) In general. The party
requesting issuance of a subpoena shall
arrange for service.

(2) Service within the United States. A
subpoena issued under this section may
be served by a person designated under
18 U.S.C. 3061 or by a United States
marshal or deputy marshal, or by any
other person who is not a party and not
less than 18 years of age at any place
within the territorial jurisdiction of
any court of the United States.

(3) Foreign Service. Any such subpoena
may be served upon any person who is
not to be found within the territorial
jurisdiction of any court of the United
States, in such manner as the Federal
Rules of Civil Procedure prescribe for
service in a foreign country. To the ex-
tent that the courts of the United
States may assert jurisdiction over
such person consistent with due proc-
ess, the United States District Court
for the District of Columbia shall have
the same jurisdiction to take any ac-
tion respecting compliance with this
section by such person that such court
would have if such person were person-
ally within the jurisdiction of such
court.
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§952.20

(4) Service on Business Persons. Service
of any such subpoena may be made
upon a partnership, corporation, asso-
ciation, or other legal entity by:

(i) Delivering a duly executed copy
thereof to any partner, executive offi-
cer, managing agent, or general agent
thereof, or to any agent thereof au-
thorized by appointment or by law to
receive service of process on behalf of
such partnership, corporation, associa-
tion, or entity;

(ii) Delivering a duly executed copy
thereof to the principal office or place
of business of the partnership, corpora-
tion, association, or entity; or

(iii) Depositing such copy in the
United States mails, by registered or
certified mail, return receipt re-
quested, duly addressed to such part-
nership, corporation, association, or
entity at its principal office or place of
business.

(5) Service on Natural Persons. Service
of any subpoena may be made upon any
natural person by:

(i) delivering a duly executed copy to
the person to be served; or

(ii) depositing such copy in the
United States mails, by registered or
certified mail, return receipt re-
quested, duly addressed to such person
at his residence or principal office or
place of business.

(6) Verified Return. A verified return
by the individual serving any such sub-
poena setting forth the manner of such
service shall be proof of service. In the
case of service by registered or cer-
tified mail, such return shall be accom-
panied by the return post office receipt
of delivery of such subpoena.

(g) Contumacy or refusal to obey a sub-
poena. In the case of contumacy or re-
fusal to obey a subpoena, the Judicial
Officer may request the Attorney Gen-
eral to petition the district court for
any district in which the person receiv-
ing the subpoena resides, is found, or
conducts business (or in the case of a
person outside the territorial jurisdic-
tion of any district court, the district
court for the District of Columbia) to
issue an appropriate order for the en-
forcement of such subpoena. Any fail-
ure to obey such order of the court
may be punishable as contempt.

[65 FR 32027, May 22, 2000]
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§952.20 Witness fees.

The Postal Service does not pay fees
and expenses for respondent’s witnesses
or for depositions requested by re-
spondent.

§952.21 Depositions, interrogatories,
requests for admission of fact and
production of documents.

(a) Not later than 5 days after the fil-
ing of Respondent’s answer, any party
may file application with the Recorder
for the taking of testimony by deposi-
tion. In support of such application the
applicant shall submit under oath or
affirmation a statement setting out
the reasons why such testimony should
be taken by deposition, the time and
the place, and the name and address of
the witness whose deposition is desired,
the subject matter of the testimony of
each witness and its relevancy.

(b) If the application is granted, the
order for the taking of the deposition
will specify the time and place thereof,
the name of the witness, and require
that the deposition be taken before a
person authorized to administer oaths
as required by paragraph (f) of this sec-
tion.

(c) Each witness testifying upon dep-
osition shall be duly sworn, and the ad-
verse party shall have the right to
cross-examine. The questions and an-
swers together with all objections,
shall be reduced to writing and, unless
waived by stipulation of the parties,
shall be read to and subscribed by the
witness in the presence of the deposi-
tion officer who shall certify it in the
usual form. The deposition officer shall
file the testimony taken by deposition
as directed in the order. The deposition
officer shall put the witness on oath.
All objections made at the time of ex-
amination shall be noted by the deposi-
tion officer and the evidence objected
to shall be taken subject to the objec-
tions. In lieu of participating in the
oral examination, a party may trans-
mit written interrogatories to the offi-
cer, who shall propound them to the
witness and record the answers ver-
batim. Objections to relevancy or ma-
teriality of testimony, or to errors and
irregularities occurring at the oral ex-
amination in the manner of taking the
deposition, in the form of the questions
or answers, in the oath or affirmation,
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