§137.110

PROGRAM INCOME

§137.110 May a Self-Governance Tribe
retain and expend any program in-
come earned pursuant to a compact
and funding agreement?

All Medicare, Medicaid, or other pro-
gram income earned by a Self-Govern-
ance Tribe shall be treated as supple-
mental funding to that negotiated in
the funding agreement. The Self-Gov-
ernance Tribe may retain all such in-
come and expend such funds in the cur-
rent year or in future years except to
the extent that the Indian Health Care
Improvement Act (25 U.S.C. 1601 et
seq.) provides otherwise for Medicare
and Medicaid receipts. Such funds shall
not result in any offset or reduction in
the amount of funds the Self-Govern-
ance Tribe is authorized to receive
under its funding agreement in the
year the program income is received or
for any subsequent fiscal year.

LIMITATION OF COSTS

§137.115 Is a Self-Governance Tribe
obligated to continue performance
under a compact or funding agree-
ment if the Secretary does not
transfer sufficient funds?

No, if a Self-Governance Tribe be-
lieves that the total amount of funds
provided for a specific PSFA in a com-
pact or funding agreement is insuffi-
cient, the Self-Governance Tribe must
provide reasonable written notice of
such insufficiency to the Secretary. If
the Secretary does not increase the
amount of funds transferred under the
funding agreement in a quantity suffi-
cient for the Self-Governance Tribe to
complete the PSFA, as jointly deter-
mined by the Self-Governance Tribe
and the Secretary, the Self-Governance
Tribe may suspend performance of the
PSFA until such time as additional
funds are transferred.

STABLE BASE BUDGET

§137.120 May a Self-Governance
Tribe’s funding agreement provide
for a stable base budget?

Yes, at the option of a Self-Govern-
ance Tribe, a funding agreement may
provide for a stable base budget, speci-
fying the recurring funds to be trans-
ferred to a Self-Governance Tribe for a
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period specified in the funding agree-
ment.

§137.121 What funds may be included
in a stable base budget amount?

The stable base budget amount may
include, at the option of the Self-Gov-
ernance Tribe,

(a) Recurring funds available under
section 106(a) of the Act [25 U.S.C. 450j-
11;

(b) Recurring Tribal shares; and

(c) Any recurring funds for new or ex-
panded PSFAs not previously assumed
by the Self-Governance Tribe.

§137.122 May a Self-Governance Tribe
with a stable base budget receive
other funding under its funding
agreement?

Yes, the funding agreement may in-
clude non-recurring funds, other recur-
ring funds, and other funds the Self-
Governance Tribe is entitled to include
in a funding agreement that are not in-
cluded in the stable base budget
amount.

§137.123 Once stable base funding is
negotiated, do funding amounts
change from year to year?

Stable base funding amounts are sub-
ject to adjustment:

(a) Annually only to reflect changes
in Congressional appropriations by sub-
sub activity excluding earmarks;

(b) By mutual agreement of the Self-
Governance Tribe and the Secretary; or

(c) As a result of full or partial ret-
rocession or reassumption.

§137.124 Does the effective period of a
stable base budget have to be the
same as the term of the funding
agreement?

No, the Self-Governance Tribe may
provide in its funding agreement that
the effective period of the stable base
budget will be either longer or shorter
than the term of the funding agree-
ment.

Subpart H—Final Offer

§137.130 What is covered by this sub-
part?
This subpart explains the final offer
process provided by the statute for re-
solving, within a specific timeframe,
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disputes that may develop in negotia-
tion of compacts, funding agreements,
or amendments thereof.

§137.131 When should a final offer be
submitted?

A final offer should be submitted
when the Secretary and an Indian
Tribe are unable to agree, in whole or
in part, on the terms of a compact or
funding agreement (including funding
levels).

§137.132 How does the Indian Tribe
submit a final offer?

(@) A written final offer should be
submitted:

(1) During negotiations to the agency
lead negotiator or

(2) Thereafter to the Director.

(b) The document should be separate
from the compact, funding agreement,
or amendment and clearly identified as
a “‘Final Offer.”

§137.133 What does a final offer con-
tain?

A final offer contains a description of
the disagreement between the Sec-
retary and the Indian Tribe and the In-
dian Tribe’s final proposal to resolve
the disagreement.

§137.134 When does the 45 day review
period begin?

The 45 day review period begins from
the date the IHS receives the final
offer. Proof of receipt may include a
date stamp, or postal return receipt, or
hand delivery.

§137.135 May the Secretary request
and obtain an extension of time of
the 45 day review period?

Yes, the Secretary may request an
extension of time before the expiration
of the 45 day review period. The Indian
Tribe may either grant or deny the
Secretary’s request for an extension.
To be effective, any grant of extension
of time must be in writing and be
signed by the person authorized by the
Indian Tribe to grant the extension be-
fore the expiration of the 45 day review
period.

§137.141

§137.136 What happens if the agency
takes no action within the 45 day
review period (or any extensions
thereof)?

The final offer is accepted automati-
cally by operation of law.

§137.137 If the 45 day review period or
extension thereto, has expired, and
the Tribes offer is deemed accepted
by operation of law, are there any
exceptions to this rule?

No, there are no exceptions to this
rule if the 45 day review period or ex-
tension thereto, has expired, and the
Tribe’s offer is deemed accepted by op-
eration of law.

§137.138 Once the Indian Tribe’s final
offer has been accepted or deemed
accepted by operation of law, what
is the next step?

After the Indian Tribe’s final offer is
accepted or deemed accepted, the
terms of the Indian Tribe’s final offer
and any funds included therein, shall
be added to the funding agreement or
compact within 10 days of the accept-
ance or the deemed acceptance.

REJECTION OF FINAL OFFERS

§137.140 On what basis may the Sec-
retary reject an Indian Tribe’s final
offer?

The Secretary may reject an Indian
Tribe’s final offer for one of the fol-
lowing reasons:

(a) the amount of funds proposed in
the final offer exceeds the applicable
funding level to which the Indian Tribe
is entitled under the Act;

(b) the PSFA that is the subject of
the final offer is an inherent Federal
function that cannot legally be dele-
gated to an Indian Tribe;

(c) the Indian Tribe cannot carry out
the PSFA in a manner that would not
result in significant danger or risk to
the public health; or

(d) the Indian Tribe is not eligible to
participate in self-governance under
section 503 of the Act [25 U.S.C. 458aaa-
2].

§137.141 How does the Secretary re-
ject a final offer?

The Secretary must reject a final
offer by providing written notice to the
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