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§ 137.89 May the Secretary reduce the 
amount of funds required under 
Title V to pay for costs of Federal 
personnel displaced by contracts 
under Title I or Self-Governance 
under Title V? 

No, the Secretary may not reduce the 
amount of funds required under Title V 
to pay for costs of Federal personnel 
displaced by contracts under Title I or 
Self-Governance under Title V.

§ 137.90 May the Secretary increase 
the funds required under the fund-
ing agreement? 

Yes, the Secretary may increase the 
funds required under the funding agree-
ment. However, the Self-Governance 
Tribe and the Secretary must agree to 
any transfer of funds to the Self-Gov-
ernance Tribe unless otherwise pro-
vided for in the funding agreement.

ACQUISITION OF GOODS AND SERVICES 
FROM THE IHS

§ 137.95 May a Self-Governance Tribe 
purchase goods and services from 
the IHS on a reimbursable basis? 

Yes, a Self-Governance Tribe may 
choose to purchase from the IHS any 
goods and services transferred by the 
IHS to a Self-Governance Tribe in a 
compact or funding agreement. The 
IHS shall provide any such goods and 
services to the Self-Governance Tribe, 
on a reimbursable basis, including pay-
ment in advance with subsequent ad-
justment.

PROMPT PAYMENT ACT

§ 137.96 Does the Prompt Payment Act 
apply to funds transferred to a Self-
Governance Tribe in a compact or 
funding agreement? 

Yes, the Prompt Payment Act, 39 
U.S.C. section 3901 et seq., applies to 
the transfer of all funds due under a 
compact or funding agreement author-
ized pursuant to Title V. See also 
§ 137.76 through 137.78 and 137.341(f).

INTEREST OR OTHER INCOME ON 
TRANSFERS

§ 137.100 May a Self-Governance Tribe 
retain and spend interest earned on 
any funds paid under a compact or 
funding agreement? 

Yes, pursuant to section 508(h) of the 
Act [25 U.S.C. 458aaa–7(h)], a Self-Gov-
ernance Tribe may retain and spend in-
terest earned on any funds paid under a 
compact or funding agreement.

§ 137.101 What standard applies to a 
Self-Governance Tribe’s manage-
ment of funds paid under a compact 
or funding agreement? 

A Self-Governance Tribe is under a 
duty to invest and manage the funds as 
a prudent investor would, in light of 
the purpose, terms, distribution re-
quirements, and provisions in the com-
pact or funding agreement and Title V. 
This duty requires the exercise of rea-
sonable care, skill, and caution, and is 
to be applied to investments not in iso-
lation but in the context of the invest-
ment portfolio and as a part of an over-
all investment strategy, which should 
incorporate risk and return objectives 
reasonably suitable to the Self-Govern-
ance Tribe. In making and imple-
menting investment decisions, the 
Self-Governance Tribe has a duty to di-
versify the investments unless, under 
the circumstances, it is prudent not to 
do so. In addition, the Self-Governance 
Tribe must: 

(a) Conform to fundamental fiduciary 
duties of loyalty and impartiality; 

(b) Act with prudence in deciding 
whether and how to delegate authority 
and in the selection and supervision of 
agents; and 

(c) Incur only costs that are reason-
able in amount and appropriate to the 
investment responsibilities of the Self-
Governance Tribe.

CARRYOVER OF FUNDS

§ 137.105 May a Self-Governance Tribe 
carryover from one year to the next 
any funds that remain at the end of 
the funding agreement? 

Yes, pursuant to section 508(i) of the 
Act, a Self-Governance Tribe may car-
ryover from one year to the next any 
funds that remain at the end of the 
funding agreement.
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PROGRAM INCOME

§ 137.110 May a Self-Governance Tribe 
retain and expend any program in-
come earned pursuant to a compact 
and funding agreement? 

All Medicare, Medicaid, or other pro-
gram income earned by a Self-Govern-
ance Tribe shall be treated as supple-
mental funding to that negotiated in 
the funding agreement. The Self-Gov-
ernance Tribe may retain all such in-
come and expend such funds in the cur-
rent year or in future years except to 
the extent that the Indian Health Care 
Improvement Act (25 U.S.C. 1601 et 
seq.) provides otherwise for Medicare 
and Medicaid receipts. Such funds shall 
not result in any offset or reduction in 
the amount of funds the Self-Govern-
ance Tribe is authorized to receive 
under its funding agreement in the 
year the program income is received or 
for any subsequent fiscal year.

LIMITATION OF COSTS

§ 137.115 Is a Self-Governance Tribe 
obligated to continue performance 
under a compact or funding agree-
ment if the Secretary does not 
transfer sufficient funds? 

No, if a Self-Governance Tribe be-
lieves that the total amount of funds 
provided for a specific PSFA in a com-
pact or funding agreement is insuffi-
cient, the Self-Governance Tribe must 
provide reasonable written notice of 
such insufficiency to the Secretary. If 
the Secretary does not increase the 
amount of funds transferred under the 
funding agreement in a quantity suffi-
cient for the Self-Governance Tribe to 
complete the PSFA, as jointly deter-
mined by the Self-Governance Tribe 
and the Secretary, the Self-Governance 
Tribe may suspend performance of the 
PSFA until such time as additional 
funds are transferred.

STABLE BASE BUDGET

§ 137.120 May a Self-Governance 
Tribe’s funding agreement provide 
for a stable base budget? 

Yes, at the option of a Self-Govern-
ance Tribe, a funding agreement may 
provide for a stable base budget, speci-
fying the recurring funds to be trans-
ferred to a Self-Governance Tribe for a 

period specified in the funding agree-
ment.

§ 137.121 What funds may be included 
in a stable base budget amount? 

The stable base budget amount may 
include, at the option of the Self-Gov-
ernance Tribe, 

(a) Recurring funds available under 
section 106(a) of the Act [25 U.S.C. 450j–
1] ; 

(b) Recurring Tribal shares; and 
(c) Any recurring funds for new or ex-

panded PSFAs not previously assumed 
by the Self-Governance Tribe.

§ 137.122 May a Self-Governance Tribe 
with a stable base budget receive 
other funding under its funding 
agreement? 

Yes, the funding agreement may in-
clude non-recurring funds, other recur-
ring funds, and other funds the Self-
Governance Tribe is entitled to include 
in a funding agreement that are not in-
cluded in the stable base budget 
amount.

§ 137.123 Once stable base funding is 
negotiated, do funding amounts 
change from year to year? 

Stable base funding amounts are sub-
ject to adjustment: 

(a) Annually only to reflect changes 
in Congressional appropriations by sub-
sub activity excluding earmarks; 

(b) By mutual agreement of the Self-
Governance Tribe and the Secretary; or 

(c) As a result of full or partial ret-
rocession or reassumption.

§ 137.124 Does the effective period of a 
stable base budget have to be the 
same as the term of the funding 
agreement? 

No, the Self-Governance Tribe may 
provide in its funding agreement that 
the effective period of the stable base 
budget will be either longer or shorter 
than the term of the funding agree-
ment.

Subpart H—Final Offer

§ 137.130 What is covered by this sub-
part? 

This subpart explains the final offer 
process provided by the statute for re-
solving, within a specific timeframe, 
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