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notify the grantee of such determina-
tion and will request that the grantee
take such corrective action, within
such period of time, as the Secretary
may prescribe.

(b) When the Secretary determines
that a grantee has not taken corrective
action (as prescribed by him under
paragraph (a) of this section) to his
satisfaction, he may, after providing
the grantee an opportunity for a hear-
ing in accordance with paragraph (c) of
this section, rescind the grant in whole
or in part and if he deems it appro-
priate, assume or resume control or op-
eration of the program, activity, or
service involved.

(c) When the Secretary has made a
determination described in paragraph
(b) of this section, he shall in writing
notify the grantee of such determina-
tion and of the grantee’s right to re-
quest a review of such determination
(and of the determination described in
paragraph (a) of this section) under the
Public Health Service Grant Appeals
Procedure (42 CFR part 50, subpart D).
Such notification by the Secretary
shall set forth the reasons for the de-
termination in sufficient detail to en-
able the grantee to respond and shall
inform the grantee of its opportunity
for review under such subpart D. If the
review held under subpart D results in
a response adverse to the grantee’s po-
sition, the grantee shall be informed of
its right to have a hearing before the
Department Grant Appeals Board, pur-
suant to 45 CFR part 16.

(d) Where the Secretary determines
that a grantee’s performance under a
grant awarded under this subpart poses
an immediate threat to the safety of
any person, he may immediately re-
scind the grant in whole or in part and
if he deems it appropriate, assume or
resume control or operation of the pro-
gram, activity, or service involved.
Upon such recission he will imme-
diately notify the grantee of such ac-
tion and the basis or reasons therefor;
and offer the grantee an opportunity
for a hearing to be held within 10 days
of such action. If the grantee requests
such a hearing, the Secretary will des-
ignate three officers or employees of
the Department to serve as a hearing
panel. No officer or employee from the
immediate office of the official who

42 CFR Ch. I (10-1-03 Edition)

made the decision to rescind the grant
under this paragraph may be des-
ignated to serve on the hearing panel.

(1) The hearing shall be commenced
within 10 days after the recission of the
grant, shall be held on the record and
shall afford the grantee the right:

(i) To notice of the issues to be con-
sidered;

(ii) To be represented by counsel;

(iii) To present witnesses on grant-
ee’s behalf; and

(iv) To cross-examine other witnesses
either orally or through written inter-
rogatories.

(2) The hearing panel shall, within 25
days after the conclusion of the hear-
ing, notify all parties in writing of its
decision.

(3) Such decision shall not be subject
to further hearing under 42 CFR part
50, subpart D or 45 CFR part 16.

(e) In any case where the Secretary
has rescinded a grant under paragraph
(b) or (d) of this section, he may de-
cline to enter into a new grant agree-
ment with the grantee until such time
as he is satisfied that the basis for the
recission has been corrected. Nothing
in this section shall be construed as
contravening the Occupational Safety
and Health Act of 1970 (84 Stat. 1590), as
amended (29 U.S.C. 651).

(f) In any case where the Secretary
has rescinded a grant for the delivery
of health services under this subpart,
the grantee shall, upon the request of
the Secretary, transfer to the Sec-
retary all medical records compiled in
the operation of the supported project.

NoTE: This section is an exception to 45
CFR part 74, subpart M required by section
109 of Pub. L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1855, Jan. 14, 1985]

§136.116 Reports.

In addition to the reporting and in-
formation requirements provided in
subpart J of 45 CFR part 74 made appli-
cable to grants under this subpart by
§136.114, each recipient of Federal fi-
nancial assistance shall make such re-
ports and information available to the
Indian people served or represented by
such recipient as and in a manner de-
termined by the Secretary to be ade-
quate.
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NoOTE: This section is a requirement in ad-
dition to 45 CFR part 74 and is required by
section 5(c) of Pub. L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1855, Jan. 14, 1985. Redesignated and
amended at 67 FR 35342, May 17, 2002]

§136.117 Amendment of regulations.

Before revising or amending the reg-
ulations in this subpart, the Secretary
shall take the following actions:

(a) Consult with Indian Tribes and
national and regional Indian organiza-
tions to the extent practicable about
the need for revision or amendment
and consider their views in preparing
the proposed revision or amendment.

(b) Present the proposed revision or
amendment to the Committees on Inte-
rior and Insular Affairs of the United
States Senate and House of Represent-
atives.

(c) Publish the proposed revisions or
amendments in the FEDERAL REGISTER
as proposed rulemaking to provide ade-
quate notice to receive comments
from, all interested parties.

(d) After consideration of all com-
ments received, publish the regulations
in the FEDERAL REGISTER in final form
not less than 30 days before the date
they are made effective.

§136.118 Effect on existing rights.

The regulations in this part are not
meant to and do not:

(a) Affect, modify, diminish, or oth-
erwise impair the sovereign immunity
from suit enjoyed by an Indian tribe;

(b) Authorize, require or permit the
termination of any existing trust re-
sponsibility of the United States with
respect to the Indian people;

(c) Permit significant reduction in
services to Indian people as a result of
this subpart.

§136.119 Penalties.

Section 6 of Pub. L. 93-638, 25 U.S.C.
450(d) provides:

Whoever, being an officer, director, agent,
or employee of, or connected in any capacity
with, any recipient of a contract, sub-
contract, grant, or subgrant pursuant to this
Act or the Act of April 16, 1934 (48 Stat. 596),
as amended, embezzles, willfully misapplies,
steals, or obtains by fraud any of the money,
funds, assets, or property which are the sub-
ject of such a grant, subgrant, contract, or
subcontract, shall be fined not more than

§136.121

$10,000 or imprisoned for not more than two
years, or both, but if the amount so embez-
zled, misapplied, stolen, or obtained by fraud
does not exceed $100, he shall be fined not
more than $1,000 or imprisoned not more
than one year, or both.

§136.120 Use of Indian business con-
cerns.

Grants awarded pursuant to this sub-
part will incorporate the following:

Use of Indian business concerns.

(@) As used in this clause, the term
“Indian organizations of an Indian-
owned economic enterprise’ as defined
in section 102(g) of this subpart.

(b) The grantee agrees to give pref-
erence to qualified Indian business con-
cerns in the awarding of any contracts,
subcontracts or subgrants entered into
under the grant consistent with the ef-
ficient performance of the grant. The
grantee shall comply with any pref-
erence requirements regarding Indian
business concerns established by the
tribe(s) receiving services under the
grant to the extent that such require-
ments are consistent with the purpose
and intent of this paragraph.

NoOTE: This section is an exception to 45
CFR part 74, required by section 7(b) of Pub.
L. 93-638.

[40 FR 53143, Nov. 14, 1975, as amended at 50
FR 1855, Jan. 14, 1985]

§136.121 Indian preference in training
and employment.

(a) Any grant made under this sub-
part, or a contract or subgrant made
under such a grant shall require that,
to the greatest extent feasible pref-
erences and opportunities for training
and employment in connection with
the administration of such grant, or
contract or subgrant made under such
grant, shall be given to Indians.

(b) The grantee shall include the re-
quirements of paragraph (a) of this sec-
tion in all contracts and subgrants
made under a grant awarded under this
subpart.

Subpart | [Reserved]

Subpart J—Indian Health Care
Improvement Act Programs

AUTHORITY: Secs. 102, 103, 106, 502, 702, and
704 of Pub. L. 94-437 (25 U.S.C. 1612, 1613, 1615,
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