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(1) Possesses or develops any purpose
other than investment, or

(2) Takes any action inconsistent
with acquiring or holding such securi-
ties solely for the purpose of invest-
ment.

[56 FR 58780, Nov. 21, 1991. Redesignated at 59
FR 27179, May 25, 1994]

§ 800.220 United States.
The term United States means the

United States of America, the States of
the United States, the District of Co-
lumbia, and any commonwealth, terri-
tory, dependency, or possession of the
United States, and includes the Outer
Continental Shelf, as defined in section
2(a) of the Outer Continental Shelf
Lands Act (43 U.S.C. 1131 (a)). For pur-
poses of these regulations and their ex-
amples, an entity organized under the
laws of the United States of America,
one of the States, the District of Co-
lumbia, or a commonwealth, territory,
dependency or possession of the United
States, is an entity organized ‘‘in the
United States.’’

[56 FR 58780, Nov. 21, 1991. Redesignated at 59
FR 27179, May 25, 1994]

§ 800.221 United States national.
The term United States national or

U.S. national means a citizen of the
United States or a natural person who,
although not a citizen of the United
States, owes permanent allegiance to
the United States.

[56 FR 58780, Nov. 21, 1991. Redesignated at 59
FR 27179, May 25, 1994]

§ 800.222 United States person.
The term U.S. person or United States

person means any natural person or en-
tity but, in the case of the latter, only
to the extent of its business activities
in interstate commerce in the United
States, irrespective of the nationality
of the natural persons or entities which
control it.

Example 1. Corporation A is organized
under the laws of a foreign state and is whol-
ly owned and controlled by a foreign na-
tional. It engages in business activities in a
state of the U.S. through a branch office or
subsidiary. That branch office or subsidiary
of Corporation A is an ‘‘entity’’ and a ‘‘U.S.
person.’’ The branch office or subsidiary is
also a foreign person under § 800.213.

Example 2. Same facts as in the first sen-
tence of Example 1. Corporation A, however,
does not have a branch office, subsidiary or
fixed place of business in the United States.
It exports and licenses technology to an un-
related company in the United States. Cor-
poration A is not a ‘‘U.S. person.’’

Example 3. Corporation A is organized
under the laws of a foreign state and is whol-
ly owned and controlled by Corporation X.
Corporation X is organized in the United
States and is wholly owned and controlled by
U.S. nationals. Corporation A does not have
a branch office, subsidiary, or fixed place of
business in the United States. It exports
goods to Corporation X and to unrelated
companies in the United States. The sale of
Corporation A by Corporation X to a foreign
person would not constitute an acquisition
of a U.S. person for purposes of section 721.

[56 FR 58780, Nov. 21, 1991. Redesignated and
amended at 59 FR 27179, May 25, 1994]

§ 800.223 Voting securities.
The term voting securities means any

securities which at present or upon
conversion entitle the owner or holder
thereof to vote for the election of di-
rectors of the issuer, or, with respect
to unincorporated entities, individuals
exercising similar functions.

[56 FR 58780, Nov. 21, 1991. Redesignated at 59
FR 27179, May 25, 1994]

Subpart C—Coverage

§ 800.301 Transactions that are acqui-
sitions under section 721.

(a) Section 721 applies to acquisi-
tions:

(1) Proposed or pending on or after
the effective date

(2) By or with foreign persons
(3) Which could result in foreign con-

trol of persons engaged in interstate
commerce in the United States.

(b) Transactions that are acquisi-
tions under section 721 include, with-
out limitation:

(1) Proposed or completed acquisi-
tions by or with foreign persons which
could or did result in foreign control of
a U.S. person, irrespective of the actual
arrangements for control planned or in
place for that particular acquisition.

Example 1. Corporation A, a foreign person,
proposes to purchase all the shares in Cor-
poration X, which is organized in the United
States and engages in interstate commerce
in the United States.

VerDate 11<MAY>2000 09:45 Aug 21, 2001 Jkt 194116 PO 00000 Frm 00983 Fmt 8010 Sfmt 8010 Y:\SGML\194116T.XXX pfrm07 PsN: 194116T



984

31 CFR Ch. VIII (7–1–01 Edition)§ 800.301

Under the applicable law, Corporation A
will have the right to elect directors and ap-
point other primary officers of Corporation
X, and those directors will have the right to
reach decisions about the closing and reloca-
tion of particular production facilities, and
the termination of contracts. They also will
have the right to propose (for approval by
Corporation A as a shareholder) the dissolu-
tion of Corporation X and the sale of its
principal assets.

For purposes of section 721, the proposed
acquisition of Corporation X by Corporation
A would result in control of a U.S. person
(Corporation X) by a foreign person (Cor-
poration A).

Example 2. Same facts as in Example 1, ex-
cept that Corporation A plans to retain the
existing directors of Corporation X, all of
whom are U.S. nationals.

Although, under these plans, Corporation
A may not in fact exercise control over Cor-
poration X (because the directors as U.S. na-
tionals may exercise that control), the ac-
quisition of Corporation X by Corporation A
still would result in foreign control over a
U.S. person for purposes of section 721.

(2) A proposed acquisition by or with
a foreign person, which could result in
foreign control of a U.S. person, includ-
ing, without limitation, an offer to
purchase all or a substantial portion of
the securities of a U.S. person.

Example. Corporation A, a foreign person
makes an offer to purchase all the shares in
Corporation X, a U.S. person. That acquisi-
tion is ‘‘proposed’’ and subject to section 721.

(3) Proposed or completed acquisi-
tions, even by entities organized in the
United States, if those entities are
‘‘foreign persons,’’ and if those acquisi-
tions could or did result in a different
foreign interest controlling the U.S.
person to be acquired.

Example 1. Corporation X is organized and
operates in the United States. Its shares are
held by a foreign person. While Corporation
X is a ‘‘U.S. person,’’ it is also a ‘‘foreign per-
son’’ within the meaning of section 721, be-
cause control over it is or could be exercised
by a foreign person. Its acquisition of a U.S.
person is subject to section 721 because that
acquisition could result in control by Cor-
poration X (a ‘‘foreign person’’) of a U.S. per-
son.

Example 2. Same facts as Example 1, except
that Corporation Y, a foreign person, seeks
to acquire Corporation X from its existing
shareholder. That proposed acquisition is
subject to section 721 because it could result
in control of Corporation X (in this context
a ‘‘U.S. person’’) by a different foreign per-
son (Corporation Y).

(4) Proposed or completed acquisi-
tions by or with foreign persons which
involve acquisitions of businesses and
could or did result in foreign control of
businesses located in the United
States.

Example 1. Corporation A, a foreign person,
proposes to buy a branch office business in
the United States of Corporation X, which is
a foreign person. For purposes of these regu-
lations, the branch office business of Cor-
poration X is a United States person to the
extent of its business activities in the U.S.,
and the proposed acquisition of the business
in question is subject to section 721.

Example 2. Corporation A, a foreign person,
buys a branch office business located en-
tirely outside the United States of Corpora-
tion Y, which is incorporated in the United
States. The branch office business of Cor-
poration Y is not deemed to be a United
States person, and the acquisition is not sub-
ject to section 721.

Example 3. Corporation A, a foreign person,
makes a start-up or ‘‘greenfield’’ investment
in the United States. That investment in-
volves such activities as separately arrang-
ing for the financing of and the construction
of a plant to make a new product, buying
supplies and inputs, hiring personnel, and
purchasing the necessary technology. The in-
vestment may involve the acquisition of
shares in a newly incorporated subsidiary.
Corporation A will not have acquired the
‘‘business’’ of a U.S. person, and its green-
field investment is not subject to section 721.

(5) Joint ventures in which a United
States person and a foreign person
enter into contractual or other similar
arrangements, including agreements on
the establishment of a new entity, but
only if a United States person contrib-
utes an existing identifiable business in
the United States and a foreign inter-
est would gain control over that exist-
ing business by means of the joint ven-
ture.

Example 1. Corporation A, a foreign person,
and Corporation X, a United States person,
form a separate corporation, JV Corp., to
which Corporation X contributes an identifi-
able business in the United States. There is
no foreign interest which does or could exer-
cise control over Corporation X. Under the
Articles of Incorporation of JV Corp., Corp.
A through its shareholding in JV Corp. may
elect a majority of the Board of Directors of
JV Corp. The formation of JV Corp. could re-
sult in foreign control of a U.S. person and is
an acquisition subject to section 721.

Example 2. Same facts as in Example 1, ex-
cept that Corporations A and X each own 50
percent of the shares of JV Corp. and, under
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the Articles of Incorporation of JV Corp.
both A and X have veto power over all deci-
sions by JV Corp. identified under § 800.204(a)
(1) through (5). The formation of JV Corp. is
not an acquisition subject to section 721.

Example 3. Corporation A, a foreign person,
and Corporation X, a United States person,
form a separate corporation, JV Corp., to
which Corporation A contributes funding and
managerial and technical personnel, while
Corporation X contributes certain patents
and equipment that do not under these cir-
cumstances constitute an identifiable busi-
ness. The formation of JV Corp. is not an ac-
quisition subject to section 721.

[56 FR 58780, Nov. 21, 1991, as amended at 59
FR 27179, May 25, 1994]

§ 800.302 Transactions that are not ac-
quisitions under section 721.

The following transactions are not
considered acquisitions for purposes of
section 721:

(a) An acquisition of voting securi-
ties pursuant to a stock split or pro
rata stock dividend which does not in-
volve a change in control.

(b) An acquisition in which the par-
ent of the entity making the acquisi-
tion is the same as the parent of the
entity being acquired.

Example. Corporation A, a foreign person,
merges its two wholly owned U.S. subsidi-
aries S1 and S2, and in addition creates a
new U.S. subsidiary, S3. S3 then buys a busi-
ness from S4, another wholly-owned U.S.
subsidiary of Corporation A. These acquisi-
tions are not subject to section 721.

(c) An acquisition of convertible vot-
ing securities that does not involve
control.

Example. Corporation A, a foreign person,
buys debentures, options and warrants of
Corporation X, a U.S. person. By their terms,
the debentures are convertible into common
stock, and the options and warrants can be
exercised for common stock. The acquisition
of those debentures, options and warrants is
not subject to section 721 so long as it does
not involve control. The conversion of those
debentures into common stock, or the ex-
change of those options and warrants for
common stock, may be an acquisition for
purposes of section 721. See § 800.201.

(d) A purchase of voting securities or
comparable interests in a United
States person solely for the purpose of
investment, as defined in § 800.219, if, as
a result of the acquisition,

(1) The foreign person would hold ten
percent or less of the outstanding vot-

ing securities of the U.S. person, re-
gardless of the dollar value of the vot-
ing securities so acquired or held, or

(2) The purchase is made directly by
a bank, trust company, insurance com-
pany, investment, company, pension
fund, employee benefit plan, mutual
fund, finance company or brokerage
company in the ordinary course of
business for its own account, provided
that a significant portion of that busi-
ness does not involve the acquisition of
entities.

Example 1. In an open market purchase
solely for the purpose of investment, Cor-
poration A, a foreign person, acquires 7 per-
cent of the voting securities of Corporation
X, which is incorporated under the laws of
the United States. The acquisition of those
securities is not subject to section 721.

Example 2. Same facts as Example 1 except
Corporation A is an investment company
which makes only portfolio investments. It
purchases 14 percent of the voting securities
of Corporation X for its own account, solely
for the purpose of investment. The acquisi-
tion of those securities is not subject to sec-
tion 721.

Example 3. Same facts as Example 2 except
that a significant portion of the business of
Corporation A is acquiring control over cor-
porations. Its purchase of 14 percent of the
shares of Corporation X is subject to section
721.

(e) An acquisition of assets in the
United States that does not constitute
a business in the United States. See
§§ 800.201 and 800.301(b)(4).

Example 1. Corporation A, a foreign person,
acquires, from separate United States na-
tionals, (a) products held in inventory, (b)
land, and (c) machinery for export. Corpora-
tion A has not acquired a ‘‘business’’ within
the meaning of section 721.

Example 2. Corporation X produces armored
personnel carriers in the United States. Cor-
poration A, a foreign person, seeks to ac-
quire the annual production of those carriers
from Corporation X under a long-term con-
tract. Neither the proposed acquisition of
those carriers, nor the actual acquisition, is
subject to section 721.

Example 3. Same facts as Example 2, except
that Corporation X, a U.S. person, has devel-
oped important technology in connection
with the production of armored personnel
carriers. Corporation A seeks to negotiate an
agreement under which it would be licensed
to manufacture using that technology. Nei-
ther the proposed acquisition of technology
pursuant to that license agreement, nor the
actual acquisition, is subject to section 721.
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